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The opinion of United States Judge Ham- 
mond, in the case of In re King, recently ren- 
dered at Memphis, involves a constitutional 
question of more than ordinary interest, the 
principal point involved being the interpre- 
tation of the phrase ‘‘due process of law,”’ in 
the fourteenth amendment to the federal con- 
stitution. As is well known, this phrase, and 
the equivalent expression, ‘‘the law of the 
land,’’ got into our constitutions owing to a 
popular misconception of their importance, 
but they have not been disregarded, although 
their interpretation has greatly perplexed the 
courts. The case decided by Judge Ham- 
mond was that of a Seventh-Day Adventist 
who was found guilty of committing a 
nuisance at common law by ploughing on 
Sunday. He sued out a writ of habeas cor- 
pus upon the ground that there was no law in 
Tennessee to justify his conviction, and that 
therefore he was deprived of his liberty with- 
out due process of law. In some very inter- 
esting obiter dicta, Judge Hammond ex- 
presses the opinion that the prisoner was 
wrongfully convicted, reviewing Sunday legis- 
lation and the question of religious liberty at 
length; but he finds that the courts of the 
United States have no power to interfere in 
the matter. These courts, he says, are not 
tribunals that can review and reverse convic- 
tions in the State courts, ‘‘that may be illegal 
in the sense that they are founded on an er- 
roneous judgment as to what the statute or 
the common law of the State may be. If so, 
every conviction in the State courts would be 
reversible in the federal courts where errors 
of law could be assigned.’’ The principal 
ground, however, upon which Judge Ham- 
mond bases his decision is, that the judges of 
a State are the depositaries of the common 
law of the State, just as the statute book is 
the depository of the statute law; ‘‘and when 
they speak, the law is established and none 
can gainsay it.’’ In this case, the verdict of 
the jury and the judgment of the court es- 
tablished by ‘‘due process of law’’ two things: 
one, that to work on Sunday was a nuisance, 
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according to the common law of Tennessee ; 
the other, that the prisoner had worked on 
Sunday. The prisoner was therefore re- 
manded, although Judge Hammond is en- 
tirely satisfied that there is no such com- 
mon law as the Tennessee court declared. 
Without desiring to challenge the correctness 
of the opinion, which is exceedingly well 
considered, we are inclined to join with the 
New York Nation in the regret that Judge 
Hammond did not state just what rights are 
secured by the fourteenth amendment, if it 
does not protect a citizen against being pun- 
ished for violating a law which has no ex- 
istence. 


=> 


The Chicago Legal News, of recent date, 
contains the official opinion of the corpora- 
tion counsel of that city upon the question as 
to the power of the city council to regulate 
by ordinance the height of buildings. The 
conclusion is reached therein, that the coun- 
cil has such power within certain limitations. 
The city charter, he contends, confers ade- 
quate power in the premises. It is beyond 
question that the regulation of the use of 
the land, when, and as the common good re- 
quires, is within the police power. The 
prevention of wooden buildings within speci- 
fied limits is one of the common instances of 
its exercise. This power, however, is not an 
absolute or arbitrary one, and the validity of 
its exercise in a particular case depends upon 
the circumstances calling for it. The owner 
of private property has a right to its reasona- 
ble use, but he can lawfully use it only in 
such a manner that he will not thereby in- 
jure others. It is beyond question that there 
is a limit of height of buildings beyond which 
their construction might interfere with the 
public good. Of this the city council is, in 
the first instance, the judge. Within certain 
limits, its judgment would be held conclusive, 
and would not be interfered with by the 
courts. But this judgment is subject to re- 
view by the courts. An ordinance clearly 
unreasonable would be invalid. If the limit 
of the height of buildings was placed, say at 
two stories, it would be plain that such ordi- 
nance would be unreasonable and would in- 
terfere with the right of the property owner 
to make a reasonable use of his property. 
But within the limits of what is reasonable, 
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and in cases where, upon a consideration of 
all the circumstances, the judgment of per- 
sons may reasonably differ, the legislative 
judgment and discretion of the city council 
would be respected by the courts, and held 
to be final. The city council may take into 
consideration all of the circumstances bear- 
ing upon the question of the public good. 








NOTES OF RECENT DECISIONS. 





ELEcTRIC STREET RaiLways— POLES AND 
Wrres In StREETS.—The erection of poles and 
wires in streets for electric street railways 
has been the subject of sharp contention in 
the courts and some disagreement among the 
judges. The actual decisions have nearly all 
been in favor of the companies, and it has 
been held that the poles and wires being used 
in and for public travel are not a new burden 
upon the land or perversion of the proper 
uses of the street, and that the land owner is 
not entitled to damages. There has been a 
recent decision to the same effect by the Su- 
preme Court of Michigan, but the judges are 
not all agreed, and two of them read vigor- 
ous dissenting opinions. The case is Detroit 
City Railway v. Mills, 48 N. W. Rep. 1007. 
The City of Detroit had authorized a street 
railway company to substitute, in lieu of an- 
imal power, such system of electric or other 
motive power, except steam, as should seem 
best in its judgment for properly conducting 
its business. The overhead system does not 
appear to have been expressly mentioned. 
Poles were set up along the side of a rather 
narrow street and along the front of the de- 
fendant’s premises, and he cut them down 
and threatened to continue to do so as often 
as they were put up. On bill for injunction 
it was held that the use of the street for 
a street railway, in such a way as not to in- 
terfere with the right of a lot owner as one of 
the public, to pass and repass, or with his 
right of ingress and egress to and from his 
lot, does not impose a new servitude, and 
that the city has power to authorize such a 
use of the street without providing for com- 
pensation. The owner was paid the full 
market value of his land on the condemnation 
for a street, and can claim no damages to his 
reversionary interest in the soil by any use 





which is a public one. Grant, J., speaking 
for the majority of the court, says: 


It may now be considered the well-settled rule that 
the streets of a city may be used for any purpose which 
is a necessary public one, and the abutting owner will 
not be entitled to a new compensation, in the absence 
ofa statute givingit. Ang. Highw. 312; Town of 
Palatine v. hrueger (Ill.), 12 N. E. Rep. 76; Murray v. 
Commissioners, 12 Metc. (Mass.) 455; Pierce v. Drew, 
136 Mass. 75; City of Boston v. Richardson, 13 Allen, 
146. So far, then, as these defendants are concerned, 
it is immaterial whether they or the city own the fee 
in the street. Their rights are the same in either case. 
So long as they are unobstructed in the use and en- 
joyment of their property, having convenient ingress 
and egress, and the use of the street is an authorized 
and proper public use, they have no legal cause for 
complaint. Itis evident that street railways, when 
constructed so as not tointerfere with the rights of 
others upon the street, form no obstruction to such 
use and enjoyment. They make no more noise than 
the omnibus or other heavy vehicles, are not more 
dangerous, and no more interfere with access to the 
abutting lots. They constitute a modern and improv- 
ed use only of the street as a public way. These im- 
proved methods become necessary in populous cities. 
The use is the same; the methods only different. 
Without them, clerks and working men and women 
could not be provided with cheap and rapid transit 
from their working places to the suburbs of the city, 
where they may have cheap and comfortable homes. 
These views are in accord with the clear weight of 
authority. People v. Kerr, 27 N. Y. 188; Kellinger v. 
Railroad Co., 50 N. Y. 206; Mahady v. Railroad Co., 91 
N. Y. 148; Pierce, R. R. 234; Elliot v. Railroad Co., 32 
Conn. 579; Hinchman v. Railroad Uo., 17 N. J. Eq. 75; 
Attorney General v. Metropolitan R. Co., 125 Mass. 515; 
Eichels v. Railway Co., 78 Ind. 261; Hobart v. Railroad 
Co., 27 Wis. 194; Brown v. Duplessis, 14 La. Ann. 843; 
Atchison St. Ry. Co. v. Missouri, etc., Ry. Co. (Xan.), 
3 Pac. Rep. 284; Smith v. Railway Co. (Tenn.), 11S. 
W. Rep. 709; Citizens’ Coach Co. v. Camden Horse R. 
Co., 33 N. J. Eq. 267; Briggs v. Lewiston, 79 Me. 363, 
10 Atl. Rep. 47; Taggart v. Railway Co. (R.I.), 19 Atl. 
Rep. 326; Clement v. City of Cincinnati, 16 Wkly. Law 
Bul. 355; Cooley Const. Lim. § 638; 2 Dill. Mun. Corp. 
§ 722; Mills, Em. Dom. § 205. They are also in ac- 
cord with reason and common sense. * * * * It 
is also insisted that the poles interfere with access to 
the abutting property, and therefore constitute an in- 
vasion of private rights. It cannot be seriously claim- 
ed, under the evidence in this case, that those poles 
interfere with the present occupancy of the land. 
This is virtually conceded, but defendants insist that, 
in platting lots and selling them, it will be necessary to 
take them into consideration. This is a contingency 
which may never happen, and therefore no damage 
may ever result. Should it ever happen, the common 
council have ample power to require and compel these 
poles to be so placed as to create no such interference. 
Failing in this, the defendants have an ample remedy 
in the courts. Such contingencies are too remote to 
form any basis for an injunction or for damages. It 
has frequently been held that telegraph and telephone 
poles are not necessarily erected to facilitate the use 
of the streets, and consequently that they create an ad- 
ditional servitude. But the authorities are by no 
meansuniform. Tothe contrary are Julia Bldg. Ass’n 
v. Bell Tel. Co., 88 Mo. 258; Pierce v. Drew, 136 Mass. 
75. These decisions are based upon the doctrine that 
the whole beneficial use of the land has been taken and 
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appropriated tothe public, and that one of the original 
uses of a highway was the transmission of intelligence. 
One ofthe first cases to make this distinction was Tag- 
gart v. Railway Co., supra, (decided in January, 1890). 
Referring to this case, Judge Dillon says: ‘The dis- 
tinction * * * isso fine as to be almost impalpable, 
and it suggests serious doubts whether both conclu- 
sions are sound and reconcilable. The general subject 
awaits further development and settlement.” 2 Mun. 
Corp. 893, note. The learned author does not state 
which he believes to be the correct principle. Since 
then the question as to whether the erection of poles 
forthe erection of electric street railways constitutes an 
additional servitude has been several times before the 
courts, and thus far they have been held to be ancillary 
to a proper use of the street, and to create no such ad- 
ditional servitude. Louisville Bag Manut’g Co. v. 
Central Pass Ry. Co. (Ky.), S. W. Rep—;Halsey v. 
Railway Co. (N.J.), 20 Atl. Rep. 859; Pelton v. Rail- 
way Co., ; Lockhart v. Railway Co. (Pa.), 
21 Atl. Rep. 26. These poles used by the complainant 
are a necessary part ofits system. When they do not 
interfere with the owner’s access to and the use of his 
land, we see noreason why they should be held tocon- 
stitute an additional servitude. Certainly they con- 
stitute no injury to his reversionary interest. To 
constitute an additional servitude, therefore, they 
must be an injury to the present use and enjoyment of 
his land. But they donot obstruct his light or his 
vision, as do the structures of an elevated railroad. 
Neither they nor the cars they assist in moving cause 
the noise, steam,smoke, and dirt which are produced 
by steam-cars. They do not interfere with his going 
and coming at his pleasure, when placed as they can 
and must be, so as to give him free access. Wherein, 
then, is he injured? If it besaid that they are unsight- 
ly, and therefore offend his taste, it can well be replied 
that they are no more so than the lamp-post or the 
electric tower. It is as necessary that rapid transit be 
furnished toa crowded city as itis that light should 
be furnished toits streets. Public convenience and 
necessity must control in all such cases. 








Rartroap Companres—InJury TO TREs- 
PASSING CHILD—TURN-TABLE — NEGLIGENCE. 
—Those interested in the subject of the 
leading case in our issue of last week would 
do well to read the case of Barrett v. South 
Pac. Ry. Co., 27 Pac. Rep. 666, wherein ‘the 
Supreme Court of California hold that a 
railroad company is liable for injuries re- 
ceived by a child while playing upon a turn- 
table upon its premises near a public street 
which was not protected by any inclosure nor 
guarded by its employees, though it was 
provided with the customary fastenings to 
keep it from revolving, and the child was in- 
vited to play thereon by other children. It 
will be noted that this is directly opposed to 
the Massachusetts case of Daniels v. N. Y. & 
N. 8. Ry. Co., alluded to above. The rea- 
soning of the court in the California case is 
in line with the view of the dissenting judge 
n the Massachusetts case, and sustains the 





conclusion reached by us in the note to the 
latter case, viz., that the question of negli- 
gence is for the jury having in view all the 
circumstances. The court says: 


And the question of defendant’s negligence in this 
case Was a matter to be decided by the jury in view of 
allthe evidence, and with reference to this general 
principle as to the duty of the defendant. If defend- 
ant ought reasonably to have anticipated that, leaving 
this turn-table unguarded and exposed, an injury, 
such as plaintiff suffered, was likely tooccur, then it 
must be held to have anticipated it, and was guilty of 
negligence in thus maintaining it in its exposed posi- 
tion. It is no answer to this to say that the child was 
a trespasser, and if it had not intermeddled with de- 
fendant’s property it would not have been hurt, and 
that the law imposes no duty upon the defendant to 
make its premises a safe playing ground for children. 
In the forum of law, as well as of common sense, a child 
of immature years is expected to exercise only such 
care and self-restraint as belongs to childhood, and s 
reasonable man must be presumed to know this, and 
the law requires him to govern his actions accordingly. 
It is a matter of common experience that children of 
tender years are guided in their actions by childish 
instincts, and are lacking in that discretion which, in 
those of more mature years, is ordinarily sufficient to 
enable them to appreciate and avoid danger; and, in 
proportion to this lack of judgment on their part, the 
care which must be observed towards them by others 
is increased ; and it has been he!d in numerous cases to 
be an act of negligence to leave unguarded and ex- 
posed to the observation of little children dangerous 
and attractive machinery, which they would naturally 
be tempted to go about or upon, and against the dan- 
gerof which «ction their immature judgment inter- 
poses no warning ordefense. The following are some 
of the cases in which this has been held: Railroad Co. 
v. Stout, 17 Wall. 657; Hydraulic Works Co. v. Orr, 88 
Pa. St. 335; Powers v. Harlow, 53 Mich. 507, 19 N. W. 
Rep. 257; Nagle v. Railway Co., 75 Mo. 653; Koons vy. 
Railway Co., 65 Mo. 592; Railway Co. v. Fitzsimmons, 
22 Kan. 686; O’Malley v. Railway Co. (Minn.), 45 N. 
W. Rep. 441; Whirley v. Whiteman, 1 Head, 610. 
These cases, we think, lay down the true rule. 


MasTeR AND SERVANT — LIABILITY FOR 
Servant’s Torts—RatiFication.—In Demp- 
sey v. Chambers, 28 N. E. Rep. 279, de- 
cided by the Supreme Judicial Court of 
Massachusetts, plaintiff, ordered coal of de- 
fendant, which a third person, without de- 
fendant’s knowledge or authority, undertook 
to deliver, and in so doing negligently injured 
plaintiff’s building. Afterwards, and with 
knowledge of the accident, defendant de- 
manded payment for the coal. It was held 
that defendant was liable for the injury, since 
such demand was a ratification of the acts of 
the person delivering the coal. Holmes, J., 
says: 

If we were contriving a new code to-day we might 
hesitate to say that a man could make himself a party 


to a bare tort in any case merely by assenting to it after 
it hid been committed. But we are not at liberty to. 
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refuse to carry out to its consequences any principle 
which we believe to have been part of the common law 
simply because the grounds of policy on which it must 
be justified seemed to us to be hard to find, and prob- 
ably to have been belonged to a different state of so- 
ciety. 

It is hard to explain why a master is liable to the 
extent that he is forthe negligent acts of one who at 
the time really is his servant, acting within the general 
scope of his employment. Probably master and serv- 
ant are * feigned to be all one person” bya fiction 
which is an echo of the patria potestas and of the 
English frankpledge. Byington v. Simpson, 134 Mass. 
169, 170; Fitzh. Abr. “‘Corone,’’ pl. 428. Possibly 
the doctrine of ratification is another aspect of the same 
tradition. The requirement that the act should be 
done in the name of the ratifying party looks that way. 
New England Dredging Co. v. Rockport Granite Co. 
149 Mass. 381, 382,21 N. E. Rep. 947; Fuller & Trim- 
well’s Case, 2 Leon. 215, 216; Sext. Dec. 5, 12; De Reg. 
Jur. Reg. 9; D. 43, 26, 13; D, 43, 16,1, § 14, gioss., and 
casex next cited. 

The earliest instances of liability by way of ratifica- 
tion in the English law, so far as we have noticed, were 
where a man retained property acquired through the 
wrongful act of another. Y. B.30 Edw. I. 128 (Roll’s 
Ed. ;) 38 Lib. Ass. 223, pl. 9; S. C. 38 Edw. III. 18; 12 
Edw. IV. 9, pl. 23; Plowd. 8 ad fin. 27,31. See Bract. 
168), 159a, 171). But in these cases the defendant’s 
assent was treated as relating back to the original act, 
and at an early date the doctrine of relation was car- 
ried so far as to hold that, where a trespass would have 
been justified if it had been done by the authority by 
which it purported to have been done, a subsequent 
ratification might also justify it. Y. B.7 Hen. IV. 34, 
pl.1. This decision is qualified in Fitzh. Apr. “ Bay- 
llye, ” pl. 4, and doubted in Brooke, Abr. “‘Trespass, ”’ 
pl. 86, but it has been followed and approved so con- 
tinuously and in so many later cases that it would be 
hard to deny that the common law was as there stated 
by Chief Gascoigne. Godb. 109,110, pl. 129; 2 Leon. 
196, pl, 246; Hull v. Pickersgill, 1 Brod. & B. 282; 
Muskett v. Drummond, 10 Barn. & C. 153,157; Buron 
v. Denman, 2 Exch. 167, 178; Secretary of State v. Sa- 
haba, 13 Moore, P. C. 22, 86; Cheetham v. Mayor, etc., 
L. R. 10 C. P. 249; Wiggens v. U. S., 3 Ct. Cl. 412. 

If we assume that an alleged principal, by adopting 
an act which was uslawful when done can make it 
lawful, it follows that he adopts it at his peril, and is 
liable if it should turn out that his previous command 
would not have justified the act. It never has been 
doubted that a man’s subsequent agreement to a tres- 
pass done in his name and for his benefit amounts to 
a command so far as to make him answerable. The 
ratihabitio mandato comparatur of the Roman law- 
yers and the earlier cases (D. 46, 3,12,§ 4; D. 43, 16, 
1, § 14 Y. B. 30 Edw. I. 128) has been changed 
to the dogma equiparatur ever since the days 
of Lord Coke. 4 Inst. 317.See Brooke, Apr. “ Tres- 
pass,’ ’ pl. 113, Co. Litt. 207a; Wing. Max. 124; Com. 
Dig. “Trespass, ” C1; Railway Co. v. Broom, 6 Exch. 
314 326, 327, and cases hereafter cited. 

Doubts have been expressed, which we need not con- 
sider, whether this doctrine applied to a case ofa bare 
personal tort. Adams v. Freeman, 9 Johns. 117, 118; 
Anderson and Warberton, J J., in Bishop v. Montague, 
Cro. Eliz. 824. “Ifa man assaulted another in the 
street out of his own head, it would seem rather strong 
to say that if he merely called himself my servant, and 
I afterwards assented, without more, our mere words 
would make me a party to the assault, although in 
guch cases- the.canan law excommunicated the prin- 





cipal if the assault was upona clerk.” Sext. Dec. 5 
11,23. Perhaps the application of the doctrine would 
be avoided on the ground that the facts did not show 
an act done for the defendant’s benefit (Wilson v. 
Barker, 1 Nev. & M. 409, 4 Barn. & Adol. 614; Smith v. 
Lozo, 42 Mich. 6,3 N. W. Rep. 227); as in other cases 
it has been on the ground that they did not amount to 
such a ratification as was necessary (Tucker v. Jerris 
75 Me. 184; Hyde v. Cooper, 26 Vt. 552). 

But the larguage generally used by judges and text- 
writers, and such decisions as we have been able to 
find, is broad enough to cover a case like the present, 
when the ratification is established. Perley v. George- 
town, 7 Gray, 464, Bishop v. Montague, Cro. Eliz. 824; 
Sanderson v. Baker, 2 W. Bl. 832, 3 Wils. 309; Barker 
v. Braham, 2 W. BI. 866, 868, 3 Wils. 368; Badkin v. 
Powell, Cowp. 476, 479; Wilson v. Tumman, 6 Man. & 
G. 236, 242; Lewis v. Read, 13 Mees. & W. 834; Buron 
v. Denman, 2 Exch. 167, 188; Bird v. Brown, 4 Exch. 
786, 799; Railway Co. v. Broom, 6 Exch. 314, 326, 327; 
Roe v. Railway Co, 7 Exch. 36, 42, 48; Ancona v. Marks, 
7 Hurl. & N. 686, 695; Condit v. Baldwin, 21 N. Y. 219, 
225; Exumy. Brister, 35 Miss. 391; Railway Co. v. 
Donahoe, 56 Tex. 162; Murray v. Lovejoy, 2 Cliff. 191, 
195. See 3 Wall, 1,9; Story, Ag. §§ 455, 456. 

The question remains whether the ratification is 
established. As we understand the bill of exceptions, 
McCullock took on himself to deliver the defendant’s 
coal for his benefit, and as his servant, and the defend- 
ant afterwards assented to McCullock’s assumption. 
The ratification was not directed specifically to Mc- 
Cullock’s trespass, and that act was not for the defend- 
ant’s benefit, if taken by itself, but it was so connected 
with McCullock’s employment that the defendant 
would have been liable as master if McCullock really 
had been his servant when delivering the coal. 


WiLtits—RevocaTion—EvipEence.—In Gra- 
ham v. Birch, 49 N. W. Rep. 697, the Su- 
preme Court of Minnesota consider a ques- 
tion of revocation of wills, holding _ that 
express revocation of a will can only be 
shown by evidence of some of the acts desig- 
nated by the statute, and unless revoked by 
another instrument, as thereby prescribed, 
the will itself must be destroyed, or bear 
some marks of defacement or spoliation, 
manifesting the intent to revoke. The pro- 
visions of the statute must be complied with, 
and it is not enough that the failure to do so 
is attributable to the fraud of an interested 
party. Revocation of a will may be implied 
from subsequent changes in the condition or 
circumstances of the testator, and hence a 
valid sale of an estate devised will effect a 
revocation pro tanto. An inoperative con- 
veyance may so operate if there be an inten- 
tion to convey. But a contract or convey- 
ance executed by one who is_ mentally 
incapacitated, or adjudged void for fraud or 
undue influence, is ineffectual as a revocation. 
Vanderburgh, J., says: 


The statutory provisions in respect to the revocation 
of wills are as follows. Gen. St. 1878, ch. 47, § 9: “ No 
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will, or any part thereof, shall be revoked unless by 
burning, tearing, caneelling, or obliterating the same 
with the intention of revoking it by the testator, or by 
some person in his presence, or by his direetion, or by 
some will or codicil or other writing signed, attested, 
and subscribed in the manner provided for the execu- 
tion of a will; but nothing contained in this section 
shall prevent the revocation implied by law from sub- 
sequent changes in the condition or circumstances of 
the testator.” Inthis case the purpose of the testa- 
tor to burn his will is clearly shown, but the will re- 
mains intact. Itis not scorched or mutilated in any 
degree. The testator did not persist in carrying out 
his expressed purpose, nor see to it that it was actu- 
ally burned, wholly or partially. The acts which the 
statute declares shall constitute an express revocation 
were none ofthem done. If in any case, in the absence 
of any of the acts specified in the statute, the fraud of 
the devisee could be held to supply the place of such 
acts, the record before us perhaps presents such acase. 
But we cannot vary or dispense with the statutory 
rule, which the legislature has for wise reasons estab- 
lished, on account of the fraud of an interested party. 
The statute requires that the will itself should be de- 
stroyed, or bear some of the marks of defacement or 
spoliation, manifesting the intent to revoke. The act 
and intent must concur, and there must be proof of 
both, though the intent may be inferred from the facts 
and circumstances. The law will not permit the for- 
malities of the execution of a will to be dispensed with 
because of fraudulent interference, and the same rule 
must be applied in respect to the statutory requisites 
of revocation. 4 Kent, Comm. § § 520, 521. In Dan v. 
Brown, 4 Cow. 483, Woodworth, J., says: “‘ There must 
be a cancelling animo revocandi. Revocation is an act 
ofthe mind, which must be demonstrated by some 
outward and visible sign of revocation. The statute 
prescribes four. If any of them are performed in the 
slightest manner, joined with a declared intent to re- 
voke, it will be an effectual revocation.’”? Gains v. 
Gains, 2A. K. Marsh. 190: Bibb v. Thomas, 2 W. BI. 
1043; Reed v. Harris, 6 Adol. & E. 209; Jackson v. 
Betts, 9 Cow. 208; Blanchard v. Blanchard, 32 Vt. 62. 
Butthe failure to perform some one of the acis de- 
signated by the statute cannot be excused, though 
such formal act of revocation be defeated or prevented 
by fraudulent devices. Kent v. Mahaffey, 10 Ohio St. 
204; Hise v.!Fincher, 10 [red. 189; Malone v. Hobs, | 
Rob. (Va.) 346; Clingan v. Mitcheltree, 31 Pa. St. 27; 
Gains v. Gains, supra. 

Under the clause saving revocations, “ implied 
by law from the subsequent changes in the condition 
or circumstances of the testator.’”’ It is claimed that 
the conveyance to Mrs. Birch above referred to, and 
which was set aside by the court, on the ground of 
undue influence, must be construed as an implied rev- 
ocation of the willin question. Of course, a sale of 
the estate devised must operate as a revocation, for 
the will cannot thereafter take effect onit; and it is 
admitted that, if the deed had been valid and effectual 
to convey the premises, it would have worked a revo- 
cation; but the respondent insists that the rule is not 
applicable to a deed adjudged invalid, and rot the 
deed of the grantor, for fraud or undue influence. If, 
in opposition to the allowance of a will in probate 
proceedings, a revocation in writing, executed in 
due form by the testator, had been produced, clearly 
the proponent would not be concluded from showing 
that it was not the voluntary act of the testator, but 
that it was procured by fraudulent devices and un- 
due inflaence. O’Neall v. Farr, 1 Rich. Law, 80. 
But we can see no distinction in this respect between 





such an instrument anda deed which is claimed to 
work a revocation by implication, if the deed was not 
the act of the testator, and the existence of the deed is 
due to fraud and undue influence, especially where, 
as in this instance, the fact is already adjudicated that 
the instrument, though in form the testator’s deed, is 
no deed. ‘“‘Whoever orders it to be delivered up de- 
clares it to be no deed,” says the chancellor in Hawes 
v. Wyatt, 3 Brown Ch. 156. The general rule is that 
no revocation can be good which is procured by fraud, 
or where the testator was unduly influenced to 
make it. Schouler, Wills, § 184. It is true, as 
Chancellor Kent observes (4 Comm. p. 528), that 
not only contracts to convey, but inoperative 
conveyances will amount to a _ revocation if 
there be evidence of an intention to convey. 
But in such cases, where the title does not in fact 
pass, the intention must he manifest. Mr. Greenleaf, 
however, seems to recognize the distinction insisted on 
by the plaintiff’s counsel here (2 Greenl. Ev. § 687), 
for he says: The rule [i. e., implied revocation] does 
not apply to a conveyance which is void at law, on 
account of fraud or covin, yet if the deed is valid at 
law, but impeachable in equity, it will be held 
in equity as a revocation;” citing Simpson v. 
Walker, 5 Sim. 1. The same distinction is rec- 
ognized in other English cases, though Lord Thurlow 
held differently in Hawes v. Wyatt, supra. And Mr. 
Redfield, in noticing these authorities (1 Redf. Wills, 
§ 344), is of the opinion that, if the deed in such cases 
is void, it should not be allowed an incidental opera- 
tion by way of revocation. In Smithwick v. Jordan, 
15 Mass. 115, a case resembling this on the facts, the 
court held that a deed found to have been obtained 
by fraud and imposition, after the execution of the 
will, was no revocation. In this case the court found 
that the decedent was old and feeble, in ill health, and 
addicted to the habitual use of intoxicating liquors, 
though not of unsound mind, and that the deed was 
set aside on the ground that the same was procured 
by reason of undue influence and restraint exercised 
over said decedent by the said Bridget Birch, at the 
time of the execution thereof. The instrument was 
then adjudged not to have been the act and deed of 
the testator, because procured by her by undue influ- 
ence and restraint. She had acquired such dominion 
over his will as to destroy his free agency, and con- 
strain him to do against his free will what he was un- 
able to refuse. 2 Greenl. Ev. § 688; Mitchell v. 
Mitchell, 43 Mion. 76, 44 N. W. Rep. 885. 


CrounaL Law—Homiciwwe—InToxIcaTION. 
—In Garner v. State, 9 South. Rep. 835, the 
Supreme Court of Florida considers the ques- 
tion as to how far intoxication is an excuse 
for crime. The conclusion of the court will 
be best understood by reading the following 
language of Raney, C. J., who delivered the 
opinion : 

The court charged the jury that ‘‘voluntary intoxi- 
cation or drunkenness is no excuse for crime commit- 
ted under its influence, nor is any state of mind re- 
sulting from drunkenness, short of actual insanity or 
loss of reason, any excuse for a criminal act. If a 
person is sober enough to form the intention to shoot 
another (and actually does shoot and kill him without 
justification or excuse therefor), then the law pre- 
sumes that such a person is sober enough to form a 
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premeditated design to kill the person shot, and in 
such case he is criminally liable for his acts. One who 
commits a criminal act, under the influence of pas- 
sion or revenge which may temporarily dethrone his 
reason, cannot be shielded from the consequences of 
his act by showing that at the time the crime was 
committed, he was under the influence of intoxicants 
taken voluntarily by him.” * * * It is true that 
voluntary intoxication, as distinguished from a state 
of fixed or settled frenzy or insanity, either perma- 
nent or, asin case of delirium tremens, intermittent, 
does not excuse a homicide, or any other act which, 
but for such intoxication, would be criminal, though 
the immediate effect of the intoxication be to render 
its subject unconscious, for the time, of what he is 
doing, or temporarily insane; or, in other words, it 
does not relieve of its criminal character an act which, 
committed under the same circumstances, omitting 
the immediate obliviousness, or insanity produced by 
such intoxication, would be a crime in the eyes of the 
law. This is the general rule applicable wherever the 
volutary doing of the wrongful act itself constitutes 
the crime, or a particular or specific intent is not an 
essential or constituent element of the offense; and in 
all such cases a person who is at the time of the com- 
mission of the act unconscious or insane, as 
the immediate consequence of voluntary intoxi- 
cation, is liable in the same manner, and to 
the same degree, that he wouid be if sober. 
Whenever, however, a specific or particular intent is 
an essential or constituent element of the offense, in- 
toxication, though voluntary, becomes a matter for 
consideration, or is relevant evidence, with reference 
to the capacity of ability of the accused to form or en- 
tertain the particular intent, or upon the question 
whether the accused was in such a condition of mind 
as to form a premeditated design. Where a party is too 
drunk to entertain or be capable of forming the es- 
sential particular intent, such istent can, of course, 
not exist, and no offense of which such intent is a nec- 
essary ingredient, can be perpetrated. ‘‘Drunkenness,” 
says Mr.Bishop (§ 409, Crim. Law),‘‘does not incapac- 
itate one to commit either murder or manslaughter at 
the common law, because, to constitute either, the 
specific intent to take life need not exist, but generally 
malevolence is sufficient. But where murder is divid- 
ed by statute into two degrees, and to constitute it in 
the first degree there must be the specific intent to take 
life, this specific intent does not in fact exist; and the 
murder is not in this degree where one, not meaning 
to commit a homicide, becomes so drunk as to be in- 
eapable of intending to do it, and then, in this condi- 
tions, kills a man. In such case the courts hold that 
the offense of murder is only in the second degree.” 
Of course, if one, ““meaning to commit a homicide,” be- 
comes intoxicated voluntarily, thus ‘“‘to nerve himself 
up for the occasion,” as it is often expressed, and as 
may be done, intoxication will not have any effect upon 
the act and intent thus carried out. Where a pre- 
meditated design to effect the death of a person killed, 
or of some human being, is essential to the offense of 
murder in the first degree, which it is in this State, 
drunkenness or intoxication, though voluntary, is rel- 
ative evidence to be considered by the jury as affect- 
ing the capacity of the accused, at the time of the 
killing, to form a premeditated design to effect the 
death of the person killed or any human being. If a 
jury find from the evidence that the ‘defendant was at 
the time of the killing so much intoxicated as to be in- 
capable of forming a premeditated design, or of de- 
liberating sufficient to form sucha design, to take the 
life of the deceased or any human being (Savage v. 





State, 18 Fla. 909), and yet that but for this incapacity 
the defendant would be guilty of murder in the first 
degree, they cannot find him guilty of murder in the 
first degree, because such premeditation is as essential! 
to the offense of murder in the first degree as any other 
element of it. 1 Bish. Crim. Law, §§ 400, 401, 406, 408, 
409; 1 Whart. Crim. Law, §§ 48, 55; Shannahan v. 
Com.,8 Bush, 464; Boswell’s Case, 20 Gratt. 860; 
Jones v. Com., 75 Pa. St. 403; Pirtle v. State, 9 Humph. 
663; Lancaster v. State, 2 Lea, 575; Cartwright v. 
State, 8 Jd. 377; Hopt v. People, 104 U.S. 681; State 
v. Donovan, 61 Iowa, 369; Wood v. State, 34 Ark. 341; 
State v. Bell, 29 Iowa, 316; U. S. v. Roudenbush, 1 
Baldw. 514; Scott v. State, 12 Tex. App. 31; Roberts 
v. People, 19 Mich. 401; People v. Cummins, 47 Jd. 334, 
11 N. W. Rep. 184; State v. Welch, 21 Minn. 
22: Kelly v. State,3 Smedes & M. 518; Wenz v. State, 
1 Tex. App. 36; Keenan v. Com., 44 Pa. St. 55; State 
v. McCants, 1 Speer, 384; Tidwell v. State, 70 Ala. 33; 
State y. Johnson, 41 Conn. 585; Cross v. State, 55 Wis. 
261. It is not held that such intoxication and imme- 
diate effect thereof, will render that a sufficient provo- 
cation to reduce a killing to manslaughter which would 
not be sointhe mere absence of such intoxication 
or effect; but, on the contrary, as between murder in 
any degree below the first and manslaughter, such in- 
toxication plays no part, the only purpose for which 
it is admissible being to show an absence of the pre- 
meditated design, or that the killing was not murder 
in the first degree; and the consequence is that the 
only effect of proof of such intoxication as to render 
the accused incapable of such intent will be to reduce 
the killing to murder of the second or third degree, 
according to the circumstances. We think the first 
sentence of the instruction was too broad, and was 
calculated to mislead. It at least did not submit to 
the jury the consideration of the effect upon intoxi- 
cation upon his capacity to form the premeditated 
design to kill. As the judge saw fit to charge upon 
the question of intoxication, it was material to the 
accused that he should have had the benefit of this 
view, since he was charged with murder in the first 
degree. The ‘second sentence is erroneous in that 
it says that the law presumes that a person who is 
sober enough to form the intention to shoot another, 
and actually does kill him without justification or 
excuse, is sober enough to forma premeditated de- 
sign to kill the person shot, and in such case he is 
criminally liable for his acts. It is trae that a person 
who is sober enough to form the intention to shoot, 
and does shoot and kill another” without excuse or 
justification, is criminally liable according as the law 
defines the offense and fixes the liability; but the 
shooting a person intentionally, and killing him, is not 
necessarily the same as doing so with a premeditated 
design to kill him. There may be intention without 
its having been premeditated (State v. Johnson, 41 
Conn. 585; Keenan v. Com., 44 Pa. St. 45; Kelley v. 
State, 3 Smedes, & M. 518; Roberts v. People, 19 Mich. 
401), and the fact that the evidence may satisfy the 
jury that a person is sober enough to form the inten- 
tion to shoot may not satisfy them that he was sober 
enough to form a premeditated design to kill. They 
may believe that the intoxication was such as to pre- 
vent the deliberation necessary to form a premediated 
design, and yet not believe that it was sufficient to pre- 
vent an intentional shooting. Itis true that the law 
presumes a sober man to intend what he does, but the 
law does not presume a killing with a premeditated 
design. This, like every other element of murder in 
the first degree, is to be inferred by the jury from the 
facts proved. Dukes v. State, 14 Fla. 499. 
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WOULD IT BE PRACTICABLE TO DI- 
VIDE THE DOCTRINES OF EQUITY 
AMONG OTHER BRANCHES OF LAW 
AND TO CEASE TREATING EQUITY 
AS AN INDEPENDENT SUBJECT. 





The law is conservative. It changes but 
slowly. Not when it sees that the adoption 
of a new doctrine or the abandonment of an 
out-grown principle would be simply bene- 
ficial or more just, does it adapt itself to the 
progress of the age, but only when of neces- 
sity it can no longer resist the pressure of 
progress and necessity for change. 

This characteristic results : 

1. From the habit of the law to wait for 
the legislative power to inaugurate changes. 

2. ‘The doctrine that the law’s function is 
merely to authoritatively declare what is, 
not what should be the law. 

5. The great respect for precedent, right 
or wrong, on the theory that it is better for 
the law to be certain than that 1t be just. 

The extreme reluctance of the common 
law courts to allow such modifications and 
additions to its technical modes of procedure 
and the remedies allowed under it, as the 
moral sense of the people demanded, resulted 
in the establishment of that auxiliary system 
of jurisprudence known as the court of 
equity. ‘ 

At the time of its establishment and while 
it was in process of development there was 
ample reason for its existence. These rea- 
sons continued to exist for a long time, but 
disappeared as the law gradually adopted 
equitable doctrines by granting what had be- 
fore been purely equitable remedies, or 
recognizing equitable rights, or were swept 
away by legislative enactment. But the con- 
servatism of the law which had made the 
establishment of courts of equity necessary, 
now again, when that necessity no longer 
exists, prevents their abolition. 

This reluctance of the law to go out of its 
established channels has influenced every- 
thing with which it comes in contact so that 
we find lawyers, as a class, loath to sanction 
any innovation; law teachers still cling to 
old methods, and law writers still use the 
same classifications and pursue in general 
the same order in presenting the subjects 
that were in vogue a century ago. In no branch 
of the law is this conservatism on the part of 





text writers and teachers better illustrated 
than in the ancient method of teaching the 
subject of equity. é 

A history of general education reveals the 
fact that there have been Froebels and Pes- 
talozzis, whose master minds have originated 
educational systems, and formulated educa- 
tional doctrines more intelligent and logical 
than those of the centuries past. Because 
of their keener perception of the way in 
which the human mind works and develops, 
their systems have supplanted the older ones, 
but the treatment of equity in modern law 
schools and modern text books is the same 
equity that was taught when equity first as- 
sumed importance in English courts. 

Recognizing in the method of treatment 
none of the great changes by legislative en- 
actment, nor the growth of the law, the study 
resembles more a research into the customs 
and manners of the ancients than the study 
of a practicable branch of modern law. 

There was a time when it could be urged 
with some reason that equity should be 
studied as a separate branch of our system 
of jurisprudence. When the two courts ex- 
isted in fact and legislatures had corrected 
none of the manifest deficiencies of the law; 
when the two courts were in active and bitter 
rivalry and every point of difference was 
drawn sharply and distinctly, it could be 
plausibly argued that equity should be studied 
separate and distinct from the remedies ob- 
tainable in law courts. But though such a 
condition did exist, it has long ceased and 
now it is not only perfectly feasible but would 
result in immense advantage, to incorporate 
what is left of equity with the branches of 
the law they modify or perfect. Equity 
would not cease to be learned but it would 
be acquired incidentally and naturally instead 
of being treated as an isolated subject 
capable of complete divorcement from the 
legal doctrines affected by it. 

Let us glance at a few of the topics usually 
treated in volumes on equity. To the sub- 
ject of assignments there is usually a chapter 
devoted. At early common law it was nec- 
essary to invent some way in which a pur- 
chaser of another’s right could be protected 
and secured in it and his right enforced. 
The stupid rule of the common law that it 
would not recognize mere rights (choses in 
action) as property subject to sale threw this 
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burden on courts of equity. But by natural 
growth of the law and legislative enactments 
the rights of assignees have been recognized, 
and the rules protecting them and preserving 
the rights of third persons are in no sense 
peculiar to courts of equity. A simple en- 
actment like Sec. 3748 of McClain’s lowa 
Code providing that all parties to actions 
whether at law or in equity shall be the real 
party in interest, sweeps out of existence the 
whole subject as a distinct doctrine to be 
treated as a peculiarity of courts of equity. 


In studying contracts we discover that the 
remedies for violations of some contractual 
rights are entirely inadequate to meet the 
demands of justice. Specific performance is 
usually hinted at but the student leaves the 
subject of contracts feeling that something is 
lacking. Instead of completing the subject 
at the time and in natural and logical order 
by teaching along with the right to recover 
damages and rescind fraudulent contracts the 
further right to insist in certain cases on a 
performance of the contract according to its 
terms, students are sent to a section of an 
apparently different subject simply to com- 
plete their knowledge of contracts. 


Another illustration is afforded by the 
doctrine of estoppel. It deals with evidence 
exclusively. It is an important branch of 
evidence but can never rise to the dignity of 
a branch of jurisprudence. A thorough treat- 
ment of evidence cannot leave out the 
doctrine of estoppel and if the exclusionary 
rule of estoppel is not thoroughly learned, 
there will be some exceedingly unpleasant 
and humiliating experiences later on. If 
estoppel be studied as a part of evidence it 
will be learned in its natural and logical 
order and at the propertime. The topic will 
be considered in its proper relations to other 
divisions of legal knowledge. If its consid- 
eration is postponed till later the student 
cannot help leaving evidence with an un- 
pleasant feeling of not having mastered the 
subject. When the topic is studied later and 
he finds that he must apply it to piece out a half 
learned subject, studied some time before, it 
tends to confusion and uncertainty. I believe 
it to be not only practicable but absolutely 
necessary in order to keep abreast of the ad- 
vances being made on other educational lines 
to cease treating equity as a separate branch 





of the law, and submit the following sugges- 
tions. 

The first thing to do is to eliminate from 
consideration all the vast mass of matter, 
which, though formerly equitable, has long 
since ceased to be so on account of having been 
incorporated into the law or remedied by leg- 
islative enactment. What there is left 
should then be distributed among the other 
branches of the law to complete the former 
incomplete treatment of them. ‘There would 
then be left nothing but the history of the 
courts of equity and equity procedure. 

The study of any subject should always 
commence with a history of its growth. Thus 
by getting an idea of causes, and the pecu- 
liarity of the times that produced or tended 
to produce certain results we become better 
able to intelligently consider the topics them- 
selves. This is especially so of law. What 
student has not felt the need of an accurate 
knowledge of English history in order to un- 
derstand the doctrines of real property? We 
spend two years in school studying dry facts 
which are apparently arbitrary and unreason- 
able. What seems so dead and lifeless 
would have a flood of light thrown on it by a 
single lecture which would detail the history 
of the times, producing the peculiar circum- 
stances upon which the doctrine is based. 
And so I say that not only as to equity but 
the study of law in general should commence 
with a history of law. Three months’ solid 
work would be well spent in becoming famil- 
iar with the growth of law doctrines, the 
causes that brought them forth, or the times 
in which they were born, the courts as they 
existed in early times, and as they gradually 
developed, keeping pace with the development 
of modern ideas, the changes wrought. Every 
law student has felt the necessity of some 
such preliminary study to understand even 
the phrases and terms used in the English 
reports. But while this is true respecting 
the study of law in general it is especially 
true of equity, for nothing but historical rea- 
sons can be given for the existence of any of 
its doctrines or for the court itself. How 
futile then will be the efforts to obtain a clear 
understanding of its rules without having 
learned the reasons upon which they are 
based or the cause which brought them into. 
existence. 

Having laid the foundation for the study of 
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both law and equity by this preliminary his- 
torical study, the student will now be pre- 
pared to recognize in the study of any single 
branch of law, wherein it fails to furnish a 
complete, adequate remedy. He will natu- 
rally turn to equity to see if it supplies the 
apparent deficiency. And thus by investi- 
gating concurrently the only two sources of 
authority, he will finish his investigations 
with a full and complete knowledge. It will 
be objected that this method would be con- 
fusing. That the student will be apt to mix 
legal and equitable remedies and amidst the 
confusing negotiations of the /aw that are af- 
firmed in equity he will become hopelessly 
entangled. Under the constantly growing 
reformed precedure this objection will have a 
continually lessening force. When the equity 
side of the court is entirely abolished as it is 
in California and twenty-two other States 
and territories; when it exists, but with but 
slight effect as in Iowa and whenin a few 
years it will be entirely abolished everywhere 
with the disappearance of the excuses for its 
existence, it will then be important to know 
only when a right exists and the mere ar- 
rangements of the sources of said rights will 
be of minor importance. If a lawyer knows 
his client has a right, enforcible some- 
where, he can soon find where it isto be 
enforced. ‘Fhe main thing is to know the 
right exists. The present system fails just in 
this particular. When the law side of a sub- 
jectis studied there are certain limits laid 
down beyond which you cannot go in seeking 
remedies. Then the student finds that many 
things that could not be obtained at law can 
be reached in equity. And thedoctrines are 
so scattered from their natural order and ap- 
plication that instead of getting a clear idea 
of the exact extent to which equity supple- 
ments law, the student jumps to the conclu- 
sion that what cannot be obtained by a suit 
at law can be reached through a court of 
equity. Some of the most laughable experi- 
ences of the class room illustrates the false 
and distorted notions of the power and juris- 
diction of courts of equity. The student finds 
that some of the questions that he had learned 
to consider settled, must be opened up to let 
in a new doctrine which changes his conclu- 
sions as to rights and liabilities under certain 
states of fact. Not having the limit of these 
modifications clearly defined in any way, his 








ideas become hopelessly confused as to the 
extent of the doctrines he must unlearn, or 
the application of the new ones to be ac- 
quired. All this would be avoided by simply 
treating each branch fully when it is first 
studied. 

In the study of contracts what would be 
more natural than to extend the considera- 
tion of the remedies beyond damages, and 
learn the subject thoroughly by studying the 
doctrines of specific performance and injunc- 
tions as affecting them. In like manner the 
effect on contracts of fraud, mistake, notice 
of intervening rights, the circumstances un- 
der which one can insist on reformation, 
re-execution, rescission or cancellation, all 
treated as separate topics for consideration 
when studying equity would more properly 
be treated when studying contracts. I have 
mentioned that equity has been largely 
robbed of its jurisdiction by legislative enact- 
ment. This is well illustrated by statutes 
governing the equitable doctrines of discov- 
ery, depositions and estoppel. These subjects 
should be treated along with the other doc- 
trines of evidence. 

Dower rights are almost universally con- 
trolled by statute and should be treated with 
the other rules respecting real estate, as 
should mortgages and trusts of real prop- 
erty. 

The subject of assignments to which a 
chapter is usually devoted by text books on 
equity I have already spoken of. The limit 
of this article prevents a treatment in detail 
of the topics usually considered in equity. I 
am confident that an examination of the dif- 
ficulties to be encountered in any particular 
instance will result in the conviction that 
they are not insurmountable and that the 
advantages to be derived will be real and far 
reaching. When this has been accomplished 
the final triumph of the reformed procedure 
will have been achieved. 

G. M. Varnum. 
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JURISDICTION OF CRIMES — VENUE — STATE 
COURT SITTING IN FEDERAL BUILDING. 





EXUM V. STATE. 





Supreme Court of Tennessee, Aug. 1, 1891. 

Mill & V. Code Tenn. § 4870, provides: ‘If, for any 
cause in the opinion of the court deemed sufficient, 
it shall be impracticable or inconvenient for any court 
to hold its sessions at the court-house or place desig- 
nated by law, it shall be lawful for the court to hold 
its session, or any part thereof, at any room within the 
limits of the county town, and all its proceedings at 
such place, whether in civil or criminal cases, shall be 
as valid as if done at the court-house.” Act Tenn. 
1888, cedes to the federal government exclusive juris- 
diction over the grounds, buildings, etc., of the 
United States government in Jackson, the county town 
otf Madison county. Held, that where the cir- 
cuit court of said county was temporarily sittiag, with 
the consent and permission of the authorized agent of 
the United States government, in a room in the cus- 
tom-house, and during such sitting the crime of per- 
jury was committed, the State courts had jurisdiction 
to punish the offender. 


TuRNEY, C. J.: “‘If, for any cause in the opinion 
of the court deemed sufficient, it shall be imprac- 
ticable or inconvenient for any court to hold its 
sessions at the court- house or place designated by 
law, it shall be lawful for the court to hold its ses- 
sion, or any part thereof, at any room within the 
limits of the county town, and all its proceedings 
at such place, whether in civil or criminal eases, 
sball be as valid as if done at the court-house.”’ 
Mill. & V. Code, § 4870. At the time of the com- 
mission of the perjury charged and of the finding 
of the indictment the court-house was undergoing 
repairs, the court deemed it impracticable and in- 
convenient to hold its sessions therein, and by the 
consent and permission of the authorized agents 
of the United States government the circuit court 
held its session in a room of the custom-house, a 
building within the limits of the city of Jackson, 
the county town of Madison county, and within a 
few yards of the court-house. Ona trial before 
that court of a case cognizable only in the State 
courts for the county of Madison the plaintiff in 
error was guilty of the crime of perjury, and was 
indicted by the grand jury for the county then 
holding its sessions as a part of said courts in the 
same building. On conviction, the prisoner moved 
in arrest of judgment, on the ground that, by the 
session act of the legislature of 1883, the federal 
government has exclusive jurisdiction over the 
grounds, buildings, etc., and that such jurisdic- 
tion embraces all crimes committed on the premi- 
ses. Asa general proposition, that is certainly 
true; but if, by the law of the State,a court is 
authorized to occupy a room other than the court- 
house, and the federal goVernment, as it may cer- 
tainly do, loans to the State court a room or rooias 
in its building, it, for the time of such loaning, 
makes a practical surrender of its right of occu- 
pancy, and recognizes the right of the State to be 
there in a judicial capacity, for the dispatch of the 
public business. Will the courtesy of one govern- 





ment to another absorb the jurisdiction of the lat- 
ter? The jurisdiction of federal courts over 
crimes and misdemeanors is purely statutory. The 
laws of the State create and punish offenses which © 
are not provided for in federal legislation. Must 
such offenses escape correction simply because 
committed on federal property, although detri- 
mental to good order and morality? ‘The crime 
of perjury in this instance was, if an offense at all, 
one solely against the State. There is in it noth- 
ing of which a federal court can take cognizance. 
If the State court cannot treat and punish it as a 
crime, it goes for nothing. If it goes for nothing, it 
must follow that it was not committed in a court. 
We must reach to the extent of holding that the 
organization of the court in the rooms it occupied 
by the ccurtesy of the general government was a 
nullity, and, as a consequence, all its proceedings, 
in all matters, civil and criminal, are absolutely 
void; and any officer who executes, or attempts to 
execute, process awarded by judgments or decrees 
of that court, is a trespasser. 

If a State court may not, by the concurrent con- 
sent of State and federal authority, occupy, as a 
court, rooms in the custom-house, then in its at- 
tempt to do so it wasa wrong done as to all liti- 
gants waiose rights it assumedto pass upon. I 
was without the pale of all protection by the laws 
of the State, and a helpless subject of every con- 
tempt possible to be offered it. If it is holden 
that the State court lost its jurisdiction in guing 
there, in a criminal proceeding, it must result in 
holding, also, that the State and federal govern - 
ments cannot only not contract with each other, 
but, further, that they may not extend courtesies 
one to the other. The law, as wesee, authorizes 
the court to occupy rooms away from the court- 
house. There is no restriction in the permission. 
The court is left to select the rooms and make its 
terms. It may arrange with any person; then 
why not with the United States government, the 
owner of the fee, with the absolute right of dis- 
posal? The broad jurisdiction over and within 
the public grounds and buildings ceded to the 
United States is for its own protection, and so 
long as the power to protect is preserved, there is 
no violation of the cession act. ‘The terms in 
which the purposes of the act and the intention of 
the United States government are expressed convey 
the single suggestion of security against trespass, 
and its varying results, and were not intended to 
isolate the State from the federal government, or 
vice versa. There must be lawlessness attending 
the act of presence on the premises before juris- 
diction for security is invoked for the action of the 
federal courts. In the kindness extended by the 
one and accepted by the other government in this 
instance there is neither moral nor legal wrong—no 
rights endangered. The jurisdiction of the United 
States has in nowise been interrupted. In coming 
to this conclusion we have not been unmindful 
of the decision of the Supreme court (Railroad 
Co. v. Lowe, 114 U.S. 525, 5 Sup. Ct. Rep. 995), 
and other federal court decisions on the question 
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of jurisdiction. We donot dissent from the prin- 
ciples they announce, but we think they are not 
applicable to the peculiar facts of this case. In 
none of them has consent been given to occupancy 
by the State. In none of them has the crime 
committed grown out of proceedings before a tri- 
bunal authorized to act therein, and recognized 
by both State and federal governments as a con- 
stitutional department. There was no comity to 
be recognized between sovereigns. Judgment 
affirmed. 


NoTE.—The decision of the court in the principal 
case is not entirely free from doubt, as will readily be 
admitted after a study of the dissenting opinion of 
Lurton, J., concurred in by Snodgrass, J., which we 
shall give in substance. In the act of the Tennessee 
legislature, ceding to the United States exclusive 
jurisdiction over the lot of ground on which the cus- 
tom -house stands, there is no reservation of jurisdic- 
tion over offenses perpetrated within the cession, and 
such reservation would perhaps have been insufficient 
if contained in that act. An express cession of juris- 
diction was indeed unnecessary in view of article 1, 
sec. 8 of the federal constitution. The consent of the 
legislature of the State to the purchase by the federal 
government of this site for a “needful building’ 
would have operated to give effect to the provision 
cited, inasmuch as it confers upon the congress of the 
United States, power to “exercise exclusive legisla- 
tion in all cases whatsoever” over such site. The ju- 
risdiction thus conferred is identical with that of 
congress over the District of Columbia, the latter 
being provided for in the same clause and in the same 
words. This jurisdiction is exclusive of all State au- 
thority, and no authority other than that of the fed- 
eral government can be exercised over such a site. 
This is well settled by both federal and State author- 
ity. The subject has been lately considered, and this 
jurisdiction defined in a very learned opinion by Mr. 
Justige Field in the case of Railroad Company v. 
Lowe, 114 U. S. 5382. When a crime has been commit- 
ted upon such a ceded parcel of territory, it can only 
be punished by that jurisdiction within which it was 
committed, and by that government having exclusive 
jurisdiction over the place of the offense. 

In the case of United States y. Cornell, 2 Mason, 60, 
the opinion was by Judge Story. The defendant had 
committed murder within Fort Adams, situated in 
the harbor of Newport, R. I. The site was within the 
geographical limits of the State of Rhode Island, but 
on a parcel of territory purchased by the United States 
with the consent of the State. The act of cession was 
not a broad cession, but a simple assent by the State, 
reserving, however, the right to have civil and crim- 
inal process of the State executed within the ceded 
premises. The court held: First, that an express 
cession was un ey; < nt to the purchase by 
the legislature operated to give exclusive jurisdiction 
of the government of the United States. Second, the 
reservation applied only to process issued for acts 
done within the State, and not for crimes committed 
within the ceded parcel. This reservation only oper- 
ated to prevent the site from becoming a sanctuary 
for fugitives from the State’s justice. The jurisdic- 
tion of the federal government was held exclusive over 
crimes committed within Fort Adams. 

In Commonwealth v. Clary, 8 Mass. 72, it was held 
that the State could not take cognizance over any of- 
fense within the lands ceded for arsenal uses. 








In 1 Met. (Mass.) 580, is found the opinion of the 
Supreme Court of Massachusetts, given in response 
tothe interrogatory of the legislature, to the effect 
that persons residing upon lands ceded for dock- 
yards, arsenals, etc., did not acquire the civil and 
political privileges of citizens of the State, and their 
children were not entitled to attend the public schools 
of the State. 

In Sinks v. Reese, 19 Ohio St. 306, the Supreme 
Court of Ohio held that the inhabitants of an asylum 
for disabled volunteer soldiers, on a site ceded for 
hospital purposes, were not residents of the State, or 
entitled to vote therein. 

In Wills v. State, 3 Heisk. 141, the Supreme Court 
of Tennessee held that the jurisdiction of the United 
States was exclusive over grounds temporarily occu- 
pied by United States troops while preparing the 
national cemetery grounds on the field of Shiloh. 
What is said in that case about the jurisdiction of the 
State within the cemetery grounds, seems to be a 
dictum construing the peculiar act consenting to 
the purchase of those grounds, and is not a sound ex- 
position of constitutional law. 

On the other hand, when the United States acquires 
title to realty within a State without the consent of 
the legislature, the jurisdiction of the State remains 
complete and perfect. This was ruled in Railroad 
Company v. Lowe, supra. 

Though these principles are recognized as sound by 
the majority of the court in the principal case, the lat- 
ter is held not to be controlled by them by reason of 
the fact that the offense committed by the appellant 
was that of perjury in a trial of a case before a State 
court sitting within the federal building by consent 
and courtesy of the custodian of the federal building. 
Perjury, like every other crime, must have a proven 
venue. This crime was committed, if at all, without 
the jurisdiction of Tennessee and within territory 
over which the jurisdiction of another sovereign was 
complete and exclusive. 

It does not seem that the State of Tennessee can ac- 
quire jurisdiction over this territory by the mere 
courteous act of the custodian of the federal building, 
or that the federal government can lose a jurisdiction 
complete and exclusive conferred by the federal con- 
stitution, by reason of the permission extended the 
State court by the custodian of this building to hold 
its session within this site. Though the judgments of 
this court thus sitting beyond the jurisdiction of the 
State may be upheld as judgments of a court de facto, 
when objection to the jurisdiction was not taken in 
limine during the trial, and though it could have pro- 
tected itself against a contempt in its presence as an 
attribute of a court de facto and not de jure, yet that 
the venue of this offense was within the jurisdiction 
of Tennessee simply because it was an offense com- 
mitted in the course of the trial of a State cause be- 
fore a court sitting without the territorial jurisdiction 
of the State, is something which the dissenting judges 
are not willing to concede. 

The case of the majority must at last rest upon the 
proposition that the constitutional effect of the con- 
sent given by the custodians of this building was to 
deprive the United States of its exclusive jurisdiction 
over any crime committed within this site, as an inci- 
dent of or during the course of the session of this 
State court. 

The locus of the crime was beyond the State’s juris- 
diction, and no agreement or consent can defeat a 
jurisdiction conferred by the constitution of the fed- 
eral government, or vest in a State court jurisdiction 
over territory purchased by the United States with 
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the consent of the legislature of the State. That it 
was an offense against the justice of the State, and not 
a case provided for by congress, may operate to de- 
feat federal jurisdiction; yet if this be the case, it 
would not follow that the State has jurisdiction to 
punish the case because the federal criminal law may 
not provide for such a case. 





BOOK REVIEWS. 





HOCHHEIMER’S CUSTODY OF INFANTS. 

This little book of nearly two hundred pages will be 
found exceedingly useful by those interested in the 
subject of infancy and guardianship, the chancery 
jurisdiction in matters of custody of infants, disposal 
of custody upon habeas corpus, and in divorce pro- 
ceedings, probate and testamentary guardians, ap- 
prentices and juvenile institutions. This is a second 
edition, and in its preparation the entire matter of the 
former treatise has been rewritten and revised. 
Numerous cases and much new matter has been 
added. It is concise in language and treatment, and 
quite exhaustive of the authorities. Appended are 
some forms used in various proceedings pertaining to 
custody of infants. 

Biack’s Law DICTIONARY. 

It is difficult to judge of the merits of a dictionary 
by a mere examination of its pages. The real test 
comes when one is called upon to make practical use 
of it. One may be impressed upon cursory examina- 
tion, and yet a further acquaintance and repeated use 
may demonstrate defects not easily discernible. This in 
a measure is true of any work, but it is particularly so 
of a mere digest, compilation or dictionary. The 
volume at hand bears every evidence of sub- 
stantial merit. In the first place, it is a bulky, and 
yet good looking book of nearly thirteen hundred large 
pages, printed in good, clear type, and with a handy 
alphabetical reference index, which enables the 
searcher to turn readily to its pages. In one respect 
it differs from most of the dictionaries now in use. It 
is in its strictest sense a dictionary of words and 
phrases. As the author says, “it does not purport 
to be an epitome or compilation of the law. It does 
not invade the province of the text-books, nor attempt 
to supersede the institutional writings. * * * Neither 
is the book encyclopedic in its character. It is chiefly 
required in a dictionary that it should be comprehen- 
sive. Its value is impaired if any single word that 
may reasonably be sought between its covers is not 
found there. But this comprehensiveness is possible 
(within the compass of a single volume) only on con- 
dition that whatever is foreign to the true fune- 
tion of a lexicon be rigidly excluded.” With 
this idea in view, the author has rigidly ad- 
hered to the plan of a mere dictionary, and 
has given concise, terse, and,in the main, author- 
itative definitions of legal words and phrases and has 
excluded all else. For this reason it is apparant that 
within the scope of thirteen hundred pages the author 
has been enabled to make the work comprehensive and 
thorough. We have made careful examination through 
its pages and find nothing lacking that the character of 
the work would seem to require and on the other hand 
we have been surprised at the number of legal words 


and phrases, of which we have never heard. The defi-' 


nitions are as a rule admirably clear and terse. Acom- 
plete collection of legal maxims has also been inclu- 





ded. These have not been grouped in one body but 
conveniently distributed in the proper alphabetica} 
order through the book. We have no doubt that 
practitioners will find the work accurate and thorough 
and a valuable addition to their libraries. 








CORRESPONDENCE. 





TRANSCRIPTS ON APPEAL. 

In a recent issue of the CENTRAL LAW JOURNAL 2 
letter appears concerning new rules in Missouri re- 
garding transcripts. Texaslawyers take pridein the 
fact that the Texas practice acts were the first ‘‘Code of 
Procedure,” to be adopted, although not then or now 
known by that name, and although the credit of being 
pioneer in this line is generally accorded either to New 
York or to Missouri. Just so, too, they take 
further pride in believing that all Texas metb- 
ods are usually better methods thar all others. 
In the particular point indicated—that is, the 
presentation to the appellate court the rec- 
ord from below—it is believed that our methods 
are superior to those which seem to prevail but to be 
somewhat unsatisfactory in Missouri. Our rules of 
practice have the tendency, and generally accom- 
plish the purpose, of reducing the record necessary 
upon appeal. to a minimum—it being rarely necessary 
that the transcript contains more than one pleading of 
each side, the stutement of facts (itself minimized un- 
der the rules), the charge of the court, the judgment, 
bills of exception, assignments of error and appeal 
bond. Itis not perceived very well how any ‘‘abstract”’ 
of these pleadings (such as the Missouri rules seem to 
contemplate) could be at all satisfactory. In agreed 
cases—that is, where counsel agree in writing just 
what the points in controversy are—the contents of the 
transcript are still further reduced. 

The appellant’s assignment of error constitute the 
basis of the appeal, and as the transcript is prepared 
by the clerk under his direction it is believed tpat in 
practice only such proceedings (entire), are usually 
contained therein as are pertinent to his assignments. 
The appellee may, however,by certiorari have any other 
documents, added to the transcript that he may show 
to be necessary. So much for the manuscript record. 

The briefs are required to be printed and the theory 
is that upon the same being properly prepared accord- 
ing to the rules, no necessity exists ordinarily for the 
appellate court to examire the record, except to rec- 
oncile any disagreement as to the contents thereof, the 
briefs may manifest. The appellant’s brief contains 
first, a short general ‘‘statement of the nature and re- 
sult of the suit.’? Next, each ‘‘assignment of error’’ 
is separately copied—those not thus copied in the 
the brief are abandoned. Immediately under an as- 
signment follows the “proposition” of law invoked in 
support thereof. Then follows a “statement” citing 
pages ofthe record. ‘This statement,” says Rule 31 
“must be made faithfully in reference to the whole of 
that which is in the record having a bearing upon said 
proposition, upon the professional responsibility of 
the counsel who makes it, without copying the record, 
and without intermixing it with arguments, reasons, 
conclusions or inferences.’’? Then follows the list of 
‘“‘authorities”’ in support of the proposition. It is not 
unusual to submit separately thereafter, but in im- 
mediate connection, some words of argument—though 
the general custom is to append the entire printed 
argument (if any) at the end of the brief proper. 
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Appellant’s brief being properly prepared, the court 
may found its decision thereon without examination of 
the record, unless the appellee shall (within limited 
time’, file his brief containing his objections succinctly 
and definitely to the grounds of error as presented 
in the propositions of the appellant in his brief, 
taking up each of them in order, and stating such 
others matters contained in the record in the mode 
prescribed for appellant, as may sustain his objection 
to each; to which may be added propositions of his 
own, supported by like statements of what is in the 
record, so as to present his view of the case. 

The rules for the Texas courts—both trial and ap- 
pellate—were promulgated by the supreme court 
(published in 47 Texas, 597, and 2 Tex. Ct. App. 625), 
under authority of the constitution in 1877, and the 
system has been unchanged since, and has been 
found to be almost perfect in theory, and in practice 
quite satisfactory. It is understood that the credit 
due for their compilation justly belongs to that able 
jurist, Judge Oran M. Roberts, who so long adorned 
the supreme bench of Texas, and who only resigned as 
chief justice to become chiefexecutive of the State, and 
who is now at the head of the Law Department of the 
State University. 

Jas. L. AUTRY. 

Corsicana, Tex., Oct. 21st, 1891. 


QUERIES. 





QUERY No. 6. 





A buys from B merchandise, which upon receipt 
he finds not satisfactory in quality. Thereupon, he 
makes a statement of the amount which he thinks he 
should pay for the merchandise and encloses that 
statement, accompanied by a check, for this amount 
to B, stating that the said check is in full for the 
said merchandise. B receives check as stated and 
draws the money thereon and thereafter makes a de- 
mand upon A for the difference between the amount 
of the check and the price at which the merchandise 
was sold. Is not the acceptance of the check by B a 
good accord and satisfaction, and is not B barred from 
the collection of the balance of his claim? 

c. D. 


JETSAM AND FLOTSAM. 





SOLACE FOR SWEARING HUSBANDS.—A New York 
judge has refused a divorce asked for by a wife who 
alleges that her husband habitually swears at her, and 
he accompanies his refusal with the observation that 
good husbands sometimes swear at their wives. This 
decision will bring dismay to the hearts of many wives 
who had contemplated divorce proceedings upon those 
grounds, and it will bring hope and joy to many a 
husband who finds swearing his only solace in times 
of great matrimonial tribulations. 


ENGLISH IGNORANCE OF AMERICAN LAaw.—In a 
recent case in Admiralty, Mr. Justice Butt, in reply to 
the observation of counsel that the principle of divid- 
ing the damages between two vessels to blame for a 
collision had long been followed in the United States, 
said: ‘It may be that the law as administered in the 
United States, or in some particular State of the 





Union, allows the recovery of damages in the manner 
contended for.”” The New Jersey Law Journal having 
cited this as “another curious instance of English ic- 
norance of American law,” the Journal of Jurispru- 
dence (Scotch) takes upthe cudgel for h’old h’En- 
gland, as follows: ‘‘Our contemporary asks too much. 
It ought to be content with the fact that the learred 
judge was aware of the existence of the United States. 
It is not consonant with the dignity and spirit of 
English law to be seriously acquainted with other 
systems, or to be influenced by positive or a priori 
jurisprudence.—American Law Review. 


A DISGRACE TO THE BENCH OF KaNsas.—The CEN- 
TRAL LAW JOURNAL for Aug. 7 inst., has an article 
on one McKay, a Kansas jndge, which for plain speak- 
ing we commend for perusal to those unenlightened 
ones who do not think that it is proper for the legal 
press to censure those members of the bench who 
bring disgrace upon it, and the administration of jus- 
tice into contempt. 

The people of Manitoba would think it a monstrous 
thing to be inflicted with such an apology for a man, 
but we regret to say that there is a judge of a county 
court of this province who repeatedly openly defies 
and burkes the acts of our legislature, and who habit- 
ually scoffs at the decisions of the highest court of this 
province, and of the highest courts of the empire, les- 
sening, of course, by such actions the respect of his 
hearers, but none the less subverting justice and mak- 
ing his court a by-word among those who would gladly 
shun, but have to frequent it.— Western Law Times. 


LAW SCHOOLS AND LEGAL EDUCATION.—President 
Elliat, of Harvard, says: 

“Tt is hard for you and me to realize what a pro- 
digious change bas taken place in this country in re- 
gard to a legal education, since the days of Judge 
Story and his associates. Itis only sixty-two years 
ago, and yet I think we may say that the methods of 
legal education in the United States have been revo- 
lutionized in that short peroid. The Harvard schoo} 
really had beenin existence fora dozen years, but 
chiefly as a schoo] where a few young men came in 
contact with a teacher of law, as a private pupil does 
with histeacher. It took Judge Story ten years to get 
as many as eighty-seven students in the law schoo?, 
and it was far the largest school in the United States, 
and there were very few of them anywhere else, only 
two or three in the whole country; and as it is now, 
there are fifty law schools in the United States, all of 
them connected with universities; almost all of them 
really connected, but few nominally in connection 
with universities. But the old-fashioned mode of 

tudying law has almost completely disappeared 
from the United States, just as the old-fashioned mode 
of studying medicine has completely disappeared. But 
in medicine this great change came earlier, nearly 
forty years earlier, and we have now practically aban- 
doned the English method of preparing for the bear. 

** There are 4,000 students now in the law schools of 
the United States. They are all university law schools, 
just as in France and Germany. This change has come 
about slowly, and perhaps is not wholly accomplished ; 
and yet it isone of the greatest revolutions that has 
ever taken place in American institutions.” 
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HUMORS OF THE LAW. 





Judge (tothe defendant)—You confess, then, that 
you called the plaintiff a ‘‘cow.” 

“Yes, I do.” 

Judge(to the plaintiff)—Well, what damages do you 
want? 

“T want fifty dollars reparation of character.” 

“That is rather a big sum for such an offense,’ re- 
marks the judge. 

The plaintiff (a drover)—But, your honor, please take 
into consideration the present high price of cattle, if 


you please.—Fliegende Blatter. 


The late Judge Charles H. Test was for nearly fifty 
years a prominent member of the Indiana bar, and 
‘was noted asa humorist, fond of telling stories on 
himself as well as others. He was once in attendance 
as judge at an important trial at Lafayette. Most of 
the leading attorneys atthe bar were in the case, and 
they were having a good deal of trouble and strife in 
securing a jury. There was a German on the panel 
who had been accepted. The German desired to be 
released, and appealed to the judge to be let off on the 
ground that “me no understand good English.” ‘Oh 
tut, tut,” said the judge, ‘‘that is no excuse. You will 
not hear any good English during this trial.” A 
shout of laughter went up from the bar and audience, 
and the jury was sworn in amidst great good humor.— 
Indianapolis News. 


At the last term of the Butler county (Kansas) dis- 
trict court a young law student made application to 
Judge Leland to be admitted to practice. The Judge 
appointed a committee of three to examine him, which 
is usual in such cases. The student passed the ex- 
amination, anl was duly declared a full-fledged 
lawyer, to the surprise of some of the older members 
of the bar. 

“How was it?’’ asked one of these. 

“Well,” replied one of the examining committee, 
“we asked him about two hundred questions, and he 
answered every one of them truthfully.” 

“How was that?’ queried the older member. 

“He simply answered by saying ‘he didn’t know,’ 
and he told the truth every time. Astruthful lawyers 
are very scarce in this district, we concluded that it 
would be a good thing to admit him even if he didn’t 
know any law.”—Harper’s Monthly. 
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1. ABATEMENT—Pleas to Jurisdiction.—When a party 
files a motion objecting to the jurisdiction of the court 
over his person, he must specifically state in his mo- 
tion the grounds of objection.—Forbes v. McHafie, Neb., 
49 N. W. Rep. 721. ' 


2. ADMINISTRATION—Claims against Decedent.—Rev. 
St. Wis. § 3860, provides that where claims against an 
estate accrue after the time allowed for creditors to pre- 
sent their claims has passed, they may be presented at 
any time within a year thereafter: Held, that an action 
upon a claim not presented within a year after it ac- 
crued is not barred when brought against a testament- 
ary trustee of an estate to recover funds arising from 
an illegal sale by deceased, in his life-time, of real es- 
tate which he held as administrator of an estate of 
which plaintiffs are heirs.—Biron v. Scott, Wis., 49 N. W. 
Rep. 747. 


3. APPEAL—Supersedeas.— Whether supersedeas should 
be granted pending an appeal from an order denying a 
new trial will not be considered on motion to dismiss 
an appeal from the judgment.—Kirman v. Hunewill, Cal., 
27 Pac. Rep. 587. 


4. APPEAL—Trial by the Court.—The reception of im- 
proper evidence is not reversible error where the trial 
was by the court, and there was a clear preponderance 
of competent testimony, since it will be presumed that 
the judge disregarded such evidence and tried the case 
on proper testimony only .— Victoria Copper Min. Co. v. 
Haws, Utah, 27 Pac. Rep. 695. 

5. APPEAL-BOND—Summary Judgment.—In admiralty, 
stipulations for costs and for value upon the release of 
vessels, and a suvpersedeas bond on appeal, are securi- 
ties taken under the order of court; and, where ap ap- 
peal has been dismissed, the circuit court may enter 
summary judgments against the obligors of such stipu- 
lations and bond. — The Sydney,U. S. C. C. (N. Y.), 47 
Fed. Rep. 260. 

6. ASSIGNMENT OF ACCOUNT — Evidence.—Under the 
special facts of this case, the account in controversy 
was assigned to the bank, and the assignee is entitled 
to the fund over the garnishing creditor.—First Nat. 
Bank v. Hartman Steel Co., Ga., 13 8. E. Rep. 586. 


7. ASSIGNMENT OF LEASE.—Where the assignee ofa 
lezsee coVenants “‘to pay allrent that may fall due from 
time to time by virtue of the provisions of the lease,’’ 
and enters into possession of the premises by consent 
of the lessor, the relation of landlord and tenant is cre- 
ated between him and the lessor, and his holding is by 
privity of estate; and, his liability being created by the 
covenant of the lease, he cannot, by an abandonment 
of the premises, divest himself of such liability.—Bon- 
etti v. Treat, Cal., 27 Pac. Rep. 612. 

8. ATTACHING MORTGAGED PROPERTY.—Under Civil 
Code Cal. §§ 2968, 2869, which provide that an officer can- 
not attach mortgaged personal property at the suit of a 
creditor of the mortgagor without first tendering to the 
mortgagee, or depositing for him, with the county clerk 
or treasurer, the amount due on the mortgage, a 
sheriff, who, at the suit of the mortgagor’s creditor, at- 
taches a mortgaged crop of grain, and places a keeper 
in charge thereof, makes himself liable as for a conver- 
sion, although he does not remove the same,’ and re- 
leases the attachment two days after an action com- 
menced against him by the mortgagee.—/rwin v. Mc- 
Dowell, Cal., 27 Pac. Rep. 601. 

9. BILL OF EXCEPTIONS—Necessity.—A recital in the 
minutes made by the clerk, to the effect that the ruling 
or judgment of the court is excepted to, is not sufficient 
to preserve such exception. Exceptions to the rulings 
and decisions of the court can be preserved only by 
bill of exceptions, duly signed and sealed by the pre 
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siding judge.— German Nat. Bank v. Elwood, Colo., 27 Pac. 
Rep. 705. 

10. CARRIERS—Ejection of Passenger.—Under Comp. 
Laws Utah, § 2354, which provides that “any passenger 
who refuses to prepay bis fare or toll on demand may 
be put off the cars at any stopping place the conductor 
or employee of the company may elect,” the company 
has no right to eject a passenger for non-payment of 
fare except at a stopping place.—Nichols v. Union Pac. 
Ry. Co., Utah, 27 Pac. Rep. 693. 

11. CARRIERS OF PASSENGERS—Street-car—Negligence. 
—Plaintiff, a boy 14 years old, was a passenger on one of 
defendant’s street-cars. The car was crowded, and he 
was standing on the front platform, leaning against the 
dasher. He either fell off, or, as he claimed was pushed 
off by passengers getting off, and was run over: Held, 
that there was no error in charging that defendant was 
not liable for the conduct of the passengers unless it 
was unusual and disorderly, and could have been pre- 
vented by the persons who had charge of the car at the 
time.—Randall v. Frankford ¢ S. P. C. P. R. Co., Penn., 22 
Atl. Rep. 639. 

12. CERTIORARI—Contradiction of Return.—In certio- 
rari proceedings, the duly-authenticated transcript of 
the record and proceedings kept by the inferior tribu- 
nal, and returned to the superior court in obedience to 
the writ, imports verity, and cannot be contradicted by 
the parol return of the officer who made the record; 
and this prohibition extends to all necessary presump- 
tions arising from the record.—Jn re Evingson, N. Dak., 
49 N. W. Rep. 733. 

13. CHATTEL MORTGAGE—Purchase Price.—Civil Code 
Cal. 2955, provides that “mortgages may be made upon 
furniture in hotels, lodging or boarding houses, when 
mortgaged to secure the purchase money of the arti- 
cles mortagaged:” Held, that a mortgage given to se- 
cure money advanced to purchase the hotel furniture 
covered by the mortgage was valid.—Slaisdell v. Mc- 
Dowell, Cal., 27 Pac. Rep. 656. 

14. CONSTITUTIONAL Law—Security for Costs.—Rev. 
St. U. S.§ 914, provides thst the practice, pleadings, 
forms, and modes of procedure in civil causes, other 
than equity and admiralty causes, in the United States 
courts, shall conform as near as may be to the practice, 
pleadings, forms, and modes of procedure existing at 
the time in like causes in the courts of record of the 
State within which the United States courts are held, 
notwithstanding any rule of court to the contrary. 
Code Va. § 3539, provides that in any suit, except those 
wherein plaintiff sues in forma pauperis, there may be a 
suggestion on the record in court, or on the rule docket 
if the case be at rules, by a Gefendant or any officer of 
the court, that plaintiff is not a resident of the State, 
and that security for costs is required of him: Held, 
that these statutes do not impose a restriction on the 
constitutional right of non-residents to sue in the Uni- 
ted States courts, and that such security may be re- 
quired in such courts from a non-resident plaintiff.— 
Miller’s Adm’r v. Norfolk ¢ W. R. Co.,U. 8. C. C. (Va.), 47 
Fed. Rep. 264. 

15. ConTRACTS—Care of Father by Son.—A son, break- 
ing up at home, and removing himself and family to the 
residence of his infirm father, upon an express promise 
by the latter to will him his home place if he would at- 
tend to take care of him for life, and performance by 
the son but failure to perform by the father, who be- 
came and died insane, would entitle the son to recover 
of the father’s administrator upon a quantum meruit.— 
Hudson v. Hudson, Ga., 13 8. E. Rep. 583. 

16. CONTRACTS—Fraud.—The contract’ under which 
plaintiff performed work for defendant construction 
company in building a railroad provided that monthly 
advances were to be made him on the basis of meas 
urement and classification of the work by de- 
fendant’s engineer, and that al) disputes as to 
amount and classification of work were to be referred 
to the divisional engineer, whose decision thereon 





estimating and classifying his work, without alleging 
- hat reference had been duly made to the divisional 
engineer or that he was privy to the fraud, so that the 
reference would be useless.— Meyers v. Pacific Const. Co., 
Oreg., 27 Pac. Rep. 584. 

17. CORPORATIONS—Remitting Forfeiture of Charter.— 
Const. Cal. art. 12, § 7, provides that no act shall be 
passed extending the charter of any corporation or re- 
mitting the forfeiture of a franchise. During the pend- 
ency of an action to forfeit the charter of a street car 
company operating underacity ordinance, Acts Cal. 
1891, ch. 18,19, were passed, one amending Civil Code § 
497, so as to invest municipal corporations with power to 
authorize street railways to use electricity as a motive 
power; the other ratifying existing ordinances grant- 
ing such power: Held, that the acts did not extend the 
company’s franchise or charter, and, as there had been 
no decree of forfeiture, there was none to remit, and 
therefore the acts were not repugnant to the constitu- 
tion.—People v. Los Angeles Electric Ry. Co., Cal., 27 Pac. 
Rep. 673, 

18. CORPORATIONS— Stock — Issue to Officer.—A co- 
partnership wes formed to buy certain property, there- 
after to be conveyed to a corporation to be formed, 
and stock issued to each partner rt $70 per share, of 
the value of $100 per share, according to the capital 
contributed. One partner, who became president of 
the corporation, was to contribute $490, 000. He issued 
stock to himself accordingly, but in fact only contribu- 
ted $133,000, and gave notes for the balance, which he 
afterwards paid with the corporation’s funds: Held, 
that the issue of stock by the president to himself over 
the amount actually paid for with his own money was 
fraudulent.—Auiskamp v. West, U. 8. C. C.(I1.), 47 Fed. 
Rep. 236. 

19. CORPORATIONS—Stockholders.—A judgment cred- 
itor who has had an execution returned unsatisfied 
against a street-railway corporation may maintain an 
action against its stockholders to recover, for the ben- 
efit of all creditors may desire to be made parties, the 
amount due upon unpaid subscriptions for stock.— 
Baines v. Babcock, Cal., 27 Pac. Rep. 674. 

20. CRIMINAL EVIDENCE — Insanity.— To justify the 
court permitting a non-expert witness, in a criminal 
case to express any opinion at all as to the sanity of de- 
fendant, the witness must have had adequate oppor- 
tunity of observation and judging of defendant’s capac- 
ity.—State v. Williamson, Mo., 17 8. W. Rep. 172. 

21. CRIMINAL Law — Homicide—Accessories.—An in- 
struction on a trial for murder, that defendant, if pre- 
sent, aiding and abetting the killing of deceased, is as 
guilty as if he had done the killing himself, is proper, 
though the indictment charges defendant as principal, 
and not as accessory before the fact, since Rev. St. Mo- 
1879, § 1649, abolishes all distinction between principals, 
principals in the second degree, and accessories before 
the fact.—State v. Orrick, Mo., 17 8. W. Rep. 177. 

22. CRIMINAL Law — Larceny — Embezzlement.—The 
evidence showed that defendant, pretending to illus- 
trate the manner of drawings, at the Louisiana Lottery, 
placed upon a table a paper covered with squares and 
figures, and induced witness to place his money upon 
the table with the understanding that it would be re- 
turned as soon as defendant had completed the illus- 
tration ; that as soon as the money was placed upon the 
table defendant took the same, and refused to return it: 
Held, that the evidence established larceny, and would 
not supporta conviction for embezzlement.—People v. 
Johnson, Cal., 27 Pac. Rep. 663. 

23. CRIMINAL 'TRIAL—Homicide—Burden of Proof.—Ip 
a prosecution for murder the court instructed that the 
burden of proof was on the defendant to show the ab- 
sence of malice, unless the prosecution “shows that 
the crime only amounted to manslaughter, or that de- 
fendant was justifiable or excusable:” Held, that while, 
standing alone, the instruction ignored the question of 
mitigating circumstances which may have been proved, 
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show” manslaughter, it was not erroneous.—People v. 
Ah Jake, Cal., 27 Pac. Rep. 595. 

24. DEED—Consideration.—A deed of land is not void 
as between the parties because of a want of considera- 
tion, and such want is no answer to an action upon a 
breach of covenant of warranty. — Comstock v. Son, 
Mass., 28 N. E. Rep. 296. 

25. DEED — Escrow.—Where a contract for the ex- 
change of lands was not to be complete until the parties 
were satisfied as to the title, the deposit of a deed with 
a third person by one party for delivery to thé other 
“when everything is all right and perfected,” does not 
constitute a delivery in escrow.—Miller v. Sears, Cal., 27 
Pac. Rep. 589. 

26. DEED—Escrow—Delivery.—Where defendants, un- 
der a contract to sell certain mining lands to plaintiff, 
delivered a deed thereto to a third person as an escrow, 
and later delivered a duplicate deed to an agent of 
plaintiff, which was recorded, it is competent for de- 
fendants to show that such deed was intended only as 
an escrow, and was given to enablejpiaintiff, by record 
ing it, to apprise subsequent purchasers of its rights in 
the property.—Minah Consolidated Min. Co. v. Briscoe, U. 
8. C. C. (Mont.), 47 Fed. Rep. 276. 

27. DEED-Gift.—A few days before her death, the 
grantor in consideration of natural affection, executed 
a deed to her brother to all of a tract of land in which 
he owned an equitable half interest, the title being in 
her name, in order that he might then and there ac- 
quire an indefeasible title thereto. There was no ex- 
pressed reservation in the deed or otherwise of any 
right in the property conditioned on the grantor’s re- 
covery or otherwise, nor any restriction as to its opera- 
tion: Held, that it was not a gift causa mortis.—Carly v. 
Connolly, Cal., 27 Pac. Rep. 599. 

28. DEED—Gift, Causa Mortis—Delivery.— A deed of 
gift of lands made causa mortis, and delivered after the 
grantor’s death by his agent, in accordance with pre- 
vious instructions, passes no title, of the death re- 
vokes the agency.—Peck v. Rees, Utah, 27 Pac. Rep. 581. 

29. DOWER IN TRUST FUNDS.—Under a will bequeath- 
ing afund in trust, the income to be paid to the cestui 
que trust during his life, and at his death the principal 
to be paid to his children, or, in case of his dying with- 
out issue, the principal to go to the brothers and sisters 
of the cestui que trust, the widow of the cestui que trust 
has no interest in the fund on his dying without issue.— 
In re Watson's Estate, Penn., 22 Atl. Rep. 638. 

30. ELECTIONS — False Personation of Voters.—Act 
Md. 1890, ch. 538, providing for a change in the method 
of preparing and voting, tickets at elections, dues not 
repeal Code Pub. Gen. Laws, art. 33, § 55, which provides 
for the punishment of persons who impersonate others 
and attempt to vote at elections; and persons offend- 
ing against that section are subject to prosecution, the 
same as if the act had not been passed.—Fleet v. State, 
Md., 22 Atl. Rep. 624. 

31. Equiry—Jurisdiction.—A court of equity may ex 
mero motu, a8 well as upon objection, decline to take ju- 
risdiction of an action of equitable cognizance, where 
the plaintiff has an adequate legal remedy; but where 
it does take jurisdiction, and proceeds to trial, and the 
case is voluntarily submitted by both parties, the case 
should be fully and finally disposed of on the merits, 
and full relief granted if the facts warrant it.—Crump v. 
Ingersoll, Minn., 49 N. W. Rep. 739. 

32. Equiry—Suit to try Title.—A suit in equity to try 
title and perpetuate evidence thereof cannot be main- 
tained, against one in the rightful possession of the 
tand, havirg an acknowledged life-estate.—AHolmes v. 
Wintler, U. 8. C. C. (WaSh.), 47 Fed. Rep. 257. 

33, ESTOPPEL—Quitclaim Deed. — A daughter bought 
real estate, and had the deed made to her mother who af- 
terwards conveyed it by deed, in which her husband did 
not join, to a corporation, from which plaintiff after- 
wards purchased it. The consideration was paid by the 
corporation to the daughter. The plaintiff objected to 
the title, whereupon the husband quitclaimed to plaint- 
iff for a nominal consideration. The husband knew of 





the conveyance to the corporation, and did not object 
thereto, nor assert any title to the premises, until after 
he had deeded to plaintiff: Held, that both husband 
and wife, and their subsequent grantee without con- 
sideration, were estopped toclaim title adversely to the 
plaintiff.—Stockstill v. Bart, U. 8. C. C. (Wash.), 47 Fed. 
Rep. 231. 

34. EVIDENCE—Contradiction—Slander.—W here, in an 
action for slander, a witness testified that the words 
were spoken of plaintiff's business, in consequence of 
which an employee left the service, but that he could 
not fix the time the words were uttured, it was compe- 
tent to show, for the purpose of contradiction, that on 
a former trial he had testified that the words were 
spoken before the employee left.—Eimer v. Fessenden, 
Mass., 28 N. E. Rep. 299. 


35. EVIDENCE—Negligence.—While it was improper to 
allow evidence that the company’s narrow guage roll- 
ing stock generally was considered dangerous, its ad- 
mission was without prejudice to the company where it 
was undisputed that the particular car which caused 
the accident was out of repair, and that its unsafe con- 
dition was the cause of the death.— Wells v. Denver, etc. 
R. Co., Utah, 27 Pac. Rep. 688. 


36. EXECUTION.—It is the dnty of the sheriff to sell for 
cash. He isnot at liberty to make a conditional sale 
upon his own responsibility; and where he accepts ne- 
gotiable paper in payment, and makes a delivecy of the 
goods, the execution debtor is entitled to treat the re- 
ception of such paper as a cash payment.—Cramer v. 
Oppenstein, Colo., 27 Pac. Rep. 716. 


37. EXECUTOR—<Action against —Official Designation. 
—In strict law, where a plaintiff has a suit pending 
against the defendant in the character of executor, all 
proceedings in other courts intended to create evidence 
to be used in suck suit should be against him in the 
same character, and not in the character of adminis- 
trator, inasmuch as an executor represents primarily 
the devisees and legatees, and the administrator repre- 
sents the heirs at law.—Fulgham v. Carruthers, Ga., 13 S. 
E. Rep. 596. 

38. EXEMPTIONS—Peddlers.—Where the debtor’s prin- 
cipal business is that of a peddler, jthe fact that he oc- 
casionally uses in other ways the team and wagon 
employed therein will not deprive him of the benefit of 
Code Civil Proc. Cal. § 690, subd. 6, eaempting from ex- 
ecution the two horses, wagon, and harness by the use 
of which a peddler habitually earns his living.—Stanton 
v. French, Cal., 27 Pac. Rep. 657. 

39. FEDERAL CouRTS—Circuit Court of Appeals—Juris - 
diction.—Act Cong. March 3, 1891, § 6, confers appellate 
jurisdiction upon the United States circuit court of ap- 
peals “in all cases other than those provided for in the 
preceding section of this act, unless otherwise provid- 
ed for by law.” Section 5 provides that appeals or 
writs of error may be taken from the district courts 
direct to the supreme court “in any case in which the 
jurisdiction of the court is in issue:” Held, that the 
circuit court of appeals has no jurisdiction of a writ of 
error from the district court when the jurisdiction of 
such court is the question for review, bnt it must be 
taken direct to the supreme court.—Wnited States v. Sut- 
ton, U. 8. C. C. (Cal.), 47 Fed. Rep. 129. 

40. FRAUDS — Agreement not to be Performed in a 
Year.—An oral agreement, upon sufficient considera- 
tion by an agent of the payee of a note, to extend the 
time of payment for more than a year, is not within the 
statute of frauds, where the payor executed his part of 
the agreement by the payment of the consideration.— 
Grace v. Lynch, Wis., 49N. W. Rep. 751. 

41. FRAUDS, STATUTE OF.—Where a purchaser writes a 
letter offering a stated price for certain land, ‘$1,000 
cash, balance in equal payments of one, two, and 
three vears,” and the owner indorses his acceptance of 
such price ‘$1,000 in cash, and the balance, in equa! 
payments of one and two years,”’ but fails to return the 
letter to the purchaser, the latter is not bound thereby; 
and an oral agreement on his part to accept the new 
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terms is within the statute of frauds.—Newberger v. 
Adams, Ky., 178. W. Rep. 162. 

42. FRAUDS, STATUTE OF—Debt of Another.— Where 
one has a statutory lien for supplies.upon personal 
property belonging to a firm, which property is sold to 
another firm, composed in part of the same members, 
and thereupon the purchasing firm, to prevent a fore- 
closure and sale, under the lien agree with the creditor 
to pay the debt if he will grant certain indulgence and 
furnish other like supplies to them for their use, and 
the creditor complies with his undertaking, the case is 
not within the statute of frauds, and he may recover of 
the second firm upon their contract to pay the debt of 
the first firm.— Weoten v. Wilcox, Ga., 13 8. E. Rep. 595. 

43, FRAUDULENT CONVEYANCE.—Property of a debtor, 
alleged to have been transferred to his wife in fraud of 
creditors, cannot be subjected to a judgment against 
him, unless it isshown that the debt existed prior to 
the transfer, or that the transfer was made with the in- 
tention of defrauding subsequent creditors.—Arnett v. 
Coffey, Colo., 27 Pac. Rep. 614. 

44. GIFT OF INTEREST ON NOTE.—A woman holding 
notes given by one daughter and her husband, and 
another note given by the husband of another daughter, 
would, when the interest thereon became due, direct 
one daughter to indorse the interest on the notes as 
paid, and she told the daughters and others, not only 
that she intended to give the interest to the daughters, 
but that she had given it to them, and she declared to 
them her purpose in having the indorsements made as 
the interest became due to be “for fear it might make 
trouble hereafter if she did not:” Held, that said gifts 
were sufficient and valid as against an heir objecting 

-thereto after the donor’s death.—Jn re Lewis’ Estate, 
Penn., 22 Atl. Rep. 635. 

45, GUARDIAN—Appointment.—Gen. St. Mass. ch. 109, 
authorizes the probate court to appoint a guardian for 
any minor underthe age of 14 years: Held, that notice 
ofthe proceedings or any nominations or consent on 
the part of any person are not essential to the validity 
of such appointment, since there is no such reguire- 
ment by the statute.—Appeal of Gibson, Mass., 28 N. E. 
Rep. 296. 

46. HiGHwAay—Taking Schoo! Lot.—A strip of land for 
a necessary town way, can be taken from a school- 
house lot by the county commissioners, when such 
taking will not prevent tbe use of the lot, although it 
may injure it considerably for school purposes.— Zast- 
hampton v. County Commissioners, Mass., 28 N. E. Rep. 298. 

47, INSURANCE—Condition of Policy.—Where an insur- 
ance policy covers a dwelling and different classes of 
personal property, describing them separately, and 
specifies distinct and separate amounts on the dwelling 
and each kind of personaity,the execution of a mort- 
gage on the real estate, in violation ofa condition 
against subsequent incumbrances on any of the prop- 
erty insured, is no defense to an action for the loss of 
the personalty.—German Ins. Co. v. Fairbank, Neb., 49 N. 
W. Rep. 7ll. 

48. INSURANCE—Waiver of Conditions.—Where, under 
a policy conditioned to be void if the assured places 
any additional incumbrances on the property, the as- 
sured places a second mortgage thereon, and a week or 
two later requests the agent to insert the name of the 
second mortgagee in the policy so as to secure him, the 
answer of the agent that he could not do so, as the loss 
was made payable to the first mortgagee, but that he 
thought “it would be all right anyway,” does not con- 
stitute a waiver of the condition.— Bosworth v. Cleary, 
Wis., 49 N. W. Rep. 750. 

49. INTOXICATING LIQUORS—Illegal Sales.—On an in- 
dictment charging the sale of whisky to two named 
persons, proof of a sale to either of them will warrant a 
conviction.—Hall v. State, Ga., 138. E. Rep. 634. 

50. INTOXICATING LIQUORS— Illegal Sales.—Some in- 
toxicating liquors are not comprehended in the de- 
scriptive term “spirituous liquors.” Consequently a 
statute enacting that it shall be unlawful for any per- 
son to sell intoxicating liquors contains matter differen t 





from what is expressed in the title thereof, the title 
being “‘An act to prohibit the sale of spirituous liquors.” 
—McDufie v. State, Ga., 13 8. E. Rep. 596. 

51. JUDGMEN®— Equitable Aid. — Plaintiffs sold de- 
fendants a mining claim, payment to be made as soon 
as a good title could be furnished, plaintiffs agreeing to 
give title, with covenants of warranty, except as against 
the United States. When this was tendered, defend- 
ants refused to accept deed, and to pay the money, and 
a judgment was rendered in plaintiffs’ favor for the 
amount thereof; it being provided as a part of the 
judgment, that plaintiffs deposit and keep on deposit 
with the clerk a deed of the claim, to be delivered to 
defendants: Held, that plaintiffs having failed to com- 
ply with the judgment asto depositing the deed, but 
instead thereof having entered upon the land as claim- 
jumpers, and asserted title by reason of a relocation, 
on the ground that defendants had forfeited it by non- 
compliance with the mining laws, equity would not 
assist in enforcing the juagment against other property 
of detendants.— Drake v. Gilpin County Min. Co., Colo., 27 
Pac. Rep. 708. 

52. JUDGMENT OF DISMISSAL—Res Adjudicata. — Dis- 
missal by the trial court at the end of plaintiff's case 
on the ground that plaintiff’s testimony failed to show 
his right to recover, and a subsequent appeal to the 
supreme court ofthe State and an affirmance by that 
court, is not an adjudication on the merits that can be 
pleaded in bar when an action onthe same wrong is 
commenced in the federal courts.—Lindvall v. Woods, U. 
8. C. C. (Minn.), 47 Fed. Rep. 195. 


53. LANDLORD AND TENANT — Holding Over.—Where 
one gives another permission to occupy a house until 
a tenant is obtained for the year,the occupantis en- 
titled to reasonable notice that a tenant has been 
obtained.— Sloat v. Rountree, Ga., 13 8. E. Rep. 637. 


54. LOTTERIES— Advertisement. — The words, “indi- 
cating where the same may be bought or obtained in 
this State,” contained in Rev. St. Ky. 1883, ch. 29, art. 23, 
§5, which imposes a fine upon any one “who shall ad- 
vertise or give public notice of any lottery or ticket 
being for sale or exchange, or set up or exhibit any 
sign, symbol, or other representation of a lottery, or 
the drawing of a lottery, indicating where the same 
may be bought or obtained, in this State,” limit the en- 
tire preceding section; and the section does not apply 
toa person who advertised lottery tickets without 
indicating where they may be “obtained in this State.” 
—Louisvilie Courier Journal Co. v. Commonwealth, Ky., 17 
8. W. Rep. 163. 


65. MASTER AND SERVANT—Coupiing Cars.—Where a 
railroad company by rule forbids its brakemen going 
between freight cars to couple them, and provides that 
coupling must be done my means of a stick, the com- 
pany is not liable for the death of a brakeman who, in 
consideration of employment by the company, signed 
a written reeognition of such rule, waiving all liability 
of the company to him for any results of disobedience 
thereof, when it appears that he understood what he 
was Signing, that the company had provided coupling- 
sticks for the train, and that the death was the result 
of disobedience of the rule.— Russell v. Richmond ¢ D. R. 
Co., U. 8. C. C. (8. Car.), 47 Fed. Rep. 204. 

56. MASTER AND SERVANT — Defective Appliances.— 
Where the pin holding the single-tree to the draw head 
of a street-car came out, releasing the horse, and the 
driver was dragged over the dash-board, it was error, 
in an action for the resulting injury, to charge that it is 
the duty of a master to furnish such appliances “as 
combine the greatest safety with practical use ;” since a 
master need only furnish appliances reasonably safe, 
though better ones exist; and a subsequent charge, 
given at the master’s request, which correctly states 
the law, does not cure the error.—Sappenfield v. Main 
St. etc. R. Co., Cal., 27 Pac. Rep. 590. 

57. MECHANICS’ Ligens—Coke-oven.— A coke-oven is 
not a building for the construction of which a mechan- 
fc’s lien ie given by Act Pa. June 16, 1836,§1, and 
amendatory acts, providing that every building erected 
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in this commonwealth shall be subject to a,lien for the 
payment of all debts contracted for work or materials 
furnished for, or about the erection or construction of, 
the same.—Central Trust Co. v. Cameron Iron G Coal Co.» 
U. 8. C. C. (Penn.), 47 Fed. Rep. 136. 

58. MECHANICS’ | LIENS—“‘Owners” of Property.—Code 
Civil Proc. Cal. § 1183, relative to mechanics’ liens, pro- 
vides that, if the amount of a written contract between 
the “owner” and his “contractor” exceeds $1,000, the 
contract must be filed with the county recorder; other- 
wise it shall be wholly void: Held, that a trustee who 
holds the legal title to land under a contract whereby 
he is to build a factory onthe land, and then convey 
whole property to the cestui que trust, is the “owner,” 
within section 1183, though he bas already received the 
consideration of. the contract. — Hinckley v. Field’s 
Biscuit G Cracker Co., Cal., 27 Pac. Rep. 594. 

59. MORTGAGE— Procurement by Fraud or Duress.— 
Pertinent declarations, made by a person while on his 
way to procure the execution of a mortgage to secure 
an antecedent debt or liability, the expedition having 
resulted in its procurement, are admissible in evidence 
against the mortgagee on the question whether the 
mortgage was procured by fraud or duress. They are 
a part of the res geste of the transaction, and conse- 
quently are admissible in evidence, irrespective of the 
relation of agency between the mortgagee and the per- 
son who procured for him the execution of the mort- 
gage.—Small v. Williams, Ga., 13 8. E. Rep. 589. 


60. MORTGAGE—Foreclosure— Sale en Masse.—Where 
distinct parcels of land have been separately offered at 
a foreclosure sale without bids being received therefor, 
a sale en masse is not invalid under Code Civil Proc. Cal. 
§ 694, providing that when the sale is of real property, 
consisting of several known lots or parcels, they must 
be sold separately, and that the judgment debtor, if 
present, may also directthe order in which the prop- 
erty shall be sold, when it consists of several parcels, 
or of articles which can be sold to advantage separate- 
ly ; and the sheriff must follow such diréctsons.— Marston 
v. White, Cal., 27 Pac. Rep. 588. 

61. MORTGAGE — Foreclosure of Purchase-money 
Mortgage.—In an action to enforce a purchase money 
mortgage, the mortgagor may set up and have adjudi- 
cated in the same action his claim for damages for a 
breack of warranty of the mortgaged property, in re- 
duction of the amount due onthe mortgage, and may 
defeat the action altogether, if his damages are equal 
to the unpaid purchase price. An assignment of the 
mortgage is without prejudice to such right of set-off.— 
Massachusetis Loan § Trust Co.v. Welch, Minn., 49 N. W. 
Rep. 740. 

62. MUNICIPAL CORPORATIONS — Liability for Negli- 
gence of Officers.—A distinction exists as to their 
lability for the negligence of their officers between 
municipal corporations proper, such as chartered 
towns and cities, which voluntarily assume a part of 
the sovereignty of the State for purposes of local 
government, and counties, which are arbitrary political 
divisions of the State established by general laws for 
general governmental purposes; and the former can 
be held tiable for the negligence of its officers in keep- 
ing a filthy and unhealty prison, whereby injury results 
to a person confined therein.—Zdwards v. Town of Poca- 
hontas, U. 8. C. C. (Va.), 47 Fed. Rep. 268. 

63. MUNICIPAL CORPORATIONS—Power to Incur Debts. 
—The city council of a city of the second class cannot 
incur any expense, or enter into any contract on behalf 
ofthe city, unless an appropriation shall have been 
previously made concerning such expenditure; except 
in cases where the proposition has been sanctioned by 
a majority of the legal voters of the city.—McElhinney v. 
City of Superior, Neb., 49 N. W. Rep. 705. 

64. MUNICIPAL CORPORATIONS—Taxation—Annexation 
of Territory.—Sections 9 and 92o0f chapter 14, Comp. St. 
1891, are not in pari materia to be construed as exempt- 
ing from taxation for pre-existing debts adjacent terri- 
tory annexed by municipal corporations under section 
99.— Gottschalk v. Becher, Neb., 49 N. W. Rep. 715. 





65. MUTUAL BENEFIT SOCIETY—Beneficiary—Insurable 
Interest.—Where the constitution of a mutual benefit 
insurance association and its policy provide that the 
beneficiary may be changed at the will of assured, the 
fact that the beneficiary bas no pecuniary interest in 
the life insured does not render the contract void as 
against public policy.—Ingersoll v. Knights of Golden 
Rule, U. 8. C. C. (Ga.), 47 Fed. Rep. 272. 


66. OFFICE AND OFFICERS—Bonds—Tax Collectors.— 
Where a county tax collector, whose official bond is 
payable “to whomsoever it might concern,” fails to 
make his annual settlement with the school trustees, 
and to pay over the full amount of all school taxes due, 
as required by St. Utah 1888, § 1922, the trustees are the 
proper parties, under section 3169, which provides that 
every action must be prosecuted in the name of “the 
real party in interest,” to sue on the collector’s bond to 
recover such unpaid school taxes.— Walton v. Jones, 
Utah, 27 Pac. Rep. 580. 


67. PARENT AND CHILD—Action for Death of Child.—A 
father may recover damages against the wrong-doer 
for loss o7 labor and services of his minor child, and for 
burial and other expenses incurred on accountof the 
negiigent homicide of the child, such child being old 
enough to perform labor, and having lived for several 
days after the infliction of the injury resulting in death. 
— Augusta Factory v. Davis, Ga., 13 8. E. Rep. 577. 


68. PARTNERSHIP — Dissolution. — Where co-partners 
who have had differences arising out of their joint busi- 
ness, Voluntarily and at arms-length enter into a 
written contract dissolving their partnership relations, 
and by its terms make full and detailed arrangements 
for a separation and a division of their joint property, 
and provide fully forthe payment of the firm debts, 
held, chat in the absence of allegation and proof to the 
contrary, al! of such differences will be presumed to 
have been merged and adjusted by the contract of dis- 
solution.—Little v. Little, N. Dak., 49 N. W. Rep. 736. 


69. PAYMENT—Acceptance of Note.—The acceptance 
of a note “for,” or “on account of,” or “in payment of,”’ 
an existing debt, in the absence of an express agree- 
ment or understanding thatitis takenin satisfaction 
or discharge ofthe debt, is to be understood and in- 
terpreted as a conditional payment only. The mere 
recital in a receipt or other writing of the fact of pay- 
ment by note is not, by itself, sufficient evidence of 
absolute payment, and that the creditor assumes the 
risk of its being paid, but is upon the implied under- 
standing that the note will be paid, and only shows 
that when paid it shall be a discharge of the originai 
debt.—Combination Steele G Iron Co.v. St. Paul City Ry. 
Co., Minn., 49 N. W. Rep. 744. 


70. PAYMENT—Application.—It is not necessary that a 
debtor should direct application of payment at the pre- 
cise time the money is paid. A direction some time 
prior to such payment, but not changed at or before 
such payment, is a manifestation at the time of the in- 
tention or desire of the debtor as to the application of 
such payment, within the meaning of section 3457, 
Comp. Laws.—First Nat. Bank v. Roberts, N. Dak., 49 N. 
W. Rep. 722. 

71. PEDDLERS — Licenses—Sale by Samples.— Where 
manufacturers of household goods of West Virginia 
sent their agents into North Carolinato sell goods by 
sample onthe installment plan, the goods to be de- 
livered to each purchaser bythe agent afterwards, the 
fact that the goods were to be delivered by the agent 
does not make him liable to pay tax as a peddler, as 
prescribed by Laws N.C. 1889, ch. 216, § 24.—Jn re Spain, 
U. 8. C. C. (N. Car.), 47 Fed. Rep. 208. ‘ 

72, PRACTICE—Dismissal of Action.—Under Code Civil 
Proc. Cal. § 581, which provides that the dismissal of an 
action by plaintiff ‘‘is made by entry in the clerk’s reg- 
ister,’ and that “judgment may thereupon be entered 
accordingly,” the filing by plaintiff of a written state- 
ment of abandonment of the action, and an entry 
thereof by the clerk in the register, does not operate as 
a dismissal, where no judgment of dismissal is entered 
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nor any order of the court made in relation to the 
matter of abandonment.—Rochat v. Gee, Cal., 27 Pac. 
Rep. 670. 

73. PRINCIPAL AND AGENT — Liability of Unnamed 
Principal.—In an action by the vendee of real estate the 
complaint showed that a contract under seal for the sale 
of the property was executed by one person as princi- 
pal and owner, without indicating in writing that any 
other person was interested in the premises, though it 
appeared that the vendee knew when the instrument 
was executed that there was another owner who held 
the legal title to the property: Held, that the interest of 
the known but unnamed principal was not bound by 
the contract.—Rice v, Bush, Colo., 27 Pac. Rep. 720. 

74. PRINCIPAL AND SURETY.—In an action at law upon 
a joint promissory note, ajl the makers except one be- 
ing sureties, a verdict against some of the sureties for 
the whole amount of the note, and aginst one of them 
for half that amount, is contrary to law. The plaintiff 
may, however, enter judgment against all the sureties 
for the lesser sum, and direction is given accordingly.— 
Jones v. Lewis, Ga., 13 8. E. Rep. 578. 

75. PROCESS—Service—Deputy.—Section 125, art. 1, ch. 
18, Comp. St., confers authority upon a sheriff to depute 
a person to serve a summons, which appointment 
must be indorsed upon the process, and signed by the 
sheriff.— Forbes v. Bringe, Neb., 49 N. W. Rep. 720. 

76. ProcEsSs—Service by Publication. — Under Code 
Civil Proc. Colo. §§ 32, 42, providing that service of sum- 
mons by publication shall be deemed complete 10 days 
after the time prescribed for publication, and that if 
the defendant be served out of the district he shall have 
40-days in which to answer, 50 days must elapse after 
the last publication before he can be considered in de- 
fault.—Morton v. Morton, Colo., 27 Pac. Rep. 718. 

77. ProcEss—Sheriff’s Costs for Disbursements.—The 
sheriff may be reimbursed in costs for money out of 
pocket expended by him in good faith in taking and 
preserving property seized under valid process; but 
such costs are allowable only to the extent of reason- 
able and actual, as well as necessary, expenditures.— 
Cramer v. Oppenstein, Colo., 27 Pac. Rep. 713. 

78. PUBLIC LANDS—Filing-W hat Constitutes.—Marking 
a seleetion of lands made by the State under Act Cong. 
Sept. 4, 1841, filed, with the date thereof, and placing it 
on the files of the land-office, although not signed by 
the register, is prima facie, a filing of the same; and, if 
the selection is thereafter approved, the title thereto is 
vested in the State from the date of such filing.—Json v. 
Nelson Min. Co., U. 8. C. OC. (Oreg.), 47 Fed. Rep. 199, 

79. PUBLIC LANDS—Mexican Grants.—Where the elaim 
to the Mexican grant of Rancho San Jose was confirmed 
in 1854, and its boundaries established, the lands, being 
within the exterior limits of the claimed grant, but out- 
side the fixed boundaries, were not sub judice, because 
the patent was not issued until 1875; anda patent of 
such outlying lands, issued to the 8S. P. R. Co., under 
Acts Cong. July 27, 1866, and March 3, 1871, is valid.— Foss 
v. Hinkell, Cal., 27 Pac. Rep. 644. 

80. RAILROAD COMPANIES — Negligence.—Under our 
Code, negligence of arailroad company being presumed 
when injury by the running of its train is shown, it is 
not necessary for a futher, suing for loss of the services 
of his minor son, not an employee of the company, who 
was killed on a public crossing, to allege in his decla- 
ration either that he or the son was inthe exercise of 
due care or was without fault.—Georgia Midland, etc. R. 
Co. v. Evans, Ga., 13 8. E. Rep. 580. 

81. RAILROAD COMPANIES — Stock Killing Cases, — 
Though the existence of the stock law is pertinent, 
and may be material on the question of ordinary and 
reasonable care and diligence in guarding against 
killing stock by the running of trains, yet a request to 
charge in general terms that a less degree of diligence 
is required in a county where that law prevails than in 
a county where it does not may be declined. ‘he court 
may also decline a request to charge that a less degree 
of diligence in looking out for stock is required while 
running through a field than while running through 





lands uninclosed.— Central Railroad ¢ Banking Co. v. 
Summerford, Ga., 13 8. E. Rep. 588. 

82, RAILROAD COMPANIES—Taxation.— That some of 
the railroads cannot constitutionally be taxed upon 
their property beyond a specified percentage upon 
their anuual income <oes not hinder the legislature 
from taxing all other railroad companies ad valorem 
upon their property, the former being also taxed up to 
the limit established by their charters.—Atlanta ¢ F. R. 
Co. v. Wright, Ga., 13 8. E. Rep. 578. . 

83. RES JuDICcATA—Action by Next Friend.—An agree- 
ment in compromise of an action brought by the next 
friend of a dJunatic against his committee for an ac- 
counting of the trust-estate, which was not submitted 
to and approved by the court, is not a bar to an action 
by the administrator of the lunatic against the admin- 
istrator of the committee involving the same matter.— 
Clark v. Crout, 8. Car., 13 8. E. Rep. 602. 

84. SAaLE—Construction.—B made a written contract 
with defendants, agreeing to sell them a certain number 
of staves, of his “first manufacture,” to be delived f. o. 
b. cars at a certain point: Held, that title to the first 
staves manufactured did not on their manufacture pass 
at once to defendants without delivery, or some act 
designating them as the staves intended to be delivered. 
—Fordice v. Gibson, Ind., 28 N. E. Rep. 303. 

85. SALE—Rights of Vendor.— A written contract for 
the sale of certain lumber provided that the title and 
right of possession of the lumber should remain in the 
vendor until full payment should be made. The con- 
tract was signed by the parties, and duly recorded, but 
before payment in fullthe vendees made an assign- 
ment, and the assignee took possession thereof as 
assets of the vendees: Held, in replevin by the vendor 
against the assignee, that the contract was one of con- 
ditional sale, and that plaintiff was entitled to posses- 
sion of the lumber, although the contract provided that 
it was at the sole risk of the vendees, who were to have 
it insured, and to assign the policy to the vendor as 
collateral security.— Wadleigh v. Buckingham, Wis., 49 N. 
W. Rep. 745. 

86. SPECIFIC PERFORMANCE — Relinguishment of 
Dower.—Where a vendor contracts to sell land, agree- 
ing to furnish an abstract of title, and the vendee is to 
have 30 days to examine the title and pay the palance 
of the purchase money, the tender of the purchase 
money on the thirty first day is too late, and specific 
performance of the contract will not be enforced against 
the vendor, though he did not furnish the abstract of 
title within the 30 days.—Kelsey v. Crowther, Utah, 27 Pac. 
Rep. 695. 

87. STREETS—Dedication—Powers of Attorney General 
—Evidence. — The attorney general has authority to 
maintain an action in the name of the people to abate 
a nuisance caused by obstructions in the streets of a 
city.— People v. Beaudry, Cal., 27 Pac. Rep. 610. 

88. SUNDAY CONTRACT — Ratification.—A contract of 
sale made on Sunday, with no delivery of the property 
then or afterwards, is void although the parties in- 
tended to waive delivery. Ratification by the vendee 
alone, made by allowing a credit on the vendor’s ac- 
count, it not appearing that the vendor ever took or 
claimed the benefit of such credit, will not suffice to 
validate the sale.—Calhoun v. Phillips, Ga., 13 8. E. Rep. 
593. 
89. TAXATION—Lien on Personal Property.—Taxes as- 
sessed under section 139, ch. 77,Comp. S8t., held a lien on 
all the personal property of the tax- payer from the de- 
livery of the tax books to the collector and his demand 
for payment, without regard to the property assessed. 
—Hill v. Palmer, Neb., 49 N. W. Rep. 718. 

90. TELEGRAPH COMPANIES-Failure to Deliver Message. 
—A transient visitor to a town or city, who furnishes to 
the company no denflite address, is not a person resid- 
ing in the same or within one mile of the station, in con- 
templation of the act of 1887, subjecting telegraph com- 
panies to a forfeiture for failing to deliver dispatches to 
residents.—Moore v. Western Union Tel. Co., Ga., 13 8. E, 
Rep. 640, 
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91. TELEGRAPH COMPANIES—Limiting Liability.—Un 
der the provision of section 12, ch. 89a, Comp. St.,a 
printed stipulation on a message blank, to the effect 
that a telegraph company should not be liable fora 
failure to deliver an unrepeated imessagein a sum 
greater than that paid for the service, is no defense to 
an action for damages for delay in delivering an unre- 
peated message. — Western Union Tel. Co. v. Lowrey, 
Neb., 49 N. W. Rep. 707. 


92. TENANCY IN COMMON—AdvVerse Possession.—A life- 
tenant of land under a will conveyed her interest in 
1838. Her grantee took possession, and purchased the 
interests of some of the remainder-men. The life-tenant 
died in 1860, and in 1868 the tenants in possession au- 
thorized T L to purchase their interests of their co-ten- 
ants and take conveyance as trustee. Pursuant thereto, 
the trustee took conveyances from all persons whom 
he thought entitled to share as co-tenants. Improve- 
ments were made under the belief that the tenants in 
possession owned the entire fee, when in fact they only 
owned 22-36 of it: Held,that the statute of limitation 
would not run against the co tenants, not in possession 
where they did not have actual notice that their co- 
tenants in pessession claimed adversely to them; and 
the fact that the tenants in possession made improve- 
ments, received the rents and profits; and paid the 
taxes was not sufficient notice that they claimed title 
adversely to their co-tenants.—McClaskey v. Barr, U. 8. 
C. C. (Ohio), 47 Fed. Rep. 154. 


93. TRIAL—Rejecting Findings of Jury.—Since, in Cal- 
ifornia, where a legal and an equitable remedy are 
sought in the same action, each remedy must be gov- 
erned by the same law that would apply if the other 
remedy had not been asked, it is error for the court, in 
an action for an injunction and for past damages, to re- 
ject, without motion for a new trial, the findings of the 
jury as to both remedies, since, in so far as damages 
are asked, the remedy is legal, and plaintiff is entitled 
to a jury trial.—Hughes v. Dunlap, Cal., 27 Pac. Rep. 642. 


94. TRIAL—Right to Open and Close.—On the trial of a 
claim case, the Claimant demanded the right to assume 
the burden of proof, andto open and conclude the ar- 
gument, but made no offer to admit any particular fuct 
or facts. It appeared that claimant was in possession 
of a portion of the property levied on, and the defend- 
ant in A. fa. was in possession of the remaining portion 
thereof: Held, there was no error in refusing to allow 
this demand of claimant.—Johnson v. Palmour, Ga., 13 8. 
E. Rep. 637. 


95. TRIAL—Setting Aside Special Findings.—Where, in 
an action on a note, the record shows that, after the 
jury had made special findings fatal to plaintiff’s re- 
covery, the trial proceeded before the judge upon is- 
sues not submitted to the jury, and more evidence was 
introduced, the judge had no authority, in the absence 
of an express waiver ofthe findings by defendant, to set 
them aside, and render judgment for plaintiff, without 
first granting a new trial.—Montgomery v. Sayre, Cal., 27 
Pac. Rep. 648. 


96. TRIAL— Witness — Cross-examination.—In order 
that a party may have the benefit of the testimony of a 
witness given in his direct examination it is essential 
that the party against whom the testimony is intro- 
duced should be allowed to cross-examine for the pur- 
pose of testing the accuracy and credibility of the wit- 
ness, and prejudice will generally be presumed where 
such right is denied.—Lothrop v. Roberts, Colo., 27 Pac. 
Rep. 698. 


97. TRUST—Conveyance to Creditors.—Where a stat- 
ute provides that a deed made by a debtor, conveying 
lands to secure the payment of his debts, shall convey 
the title, but provides also that the creditor shall re- 
convey to the debtor on the payment of the debt, by 
such a deed a trust for the benefit of both parties is 
created for the purposes specified, which trust, in a 
proper case, is within the cognizance of acourt of 
equity.— Alexander v. Mortgage Co, of Scotland, U, 8, C. 
C, (Ga.), 47 Fed. Rep. 131, 





98. TRUSTEE—Notice of Appointment.—Civil Code Cal. 
§ 2887, provides that the “superior court may appoint u 
trustee whenever there is a vacancy and the declara- 
tion of trust.does not provide a practical method of ap- 
pointment:” Held, that notice of an appointment by 
the court to fill a vacancy occasioned by the death of a 
trustee in a deed of trust was within the discretion of 
the court, and failure to give such notice to the trustor 
did not invalidate a sale by the trustee so appointed.— 
Dyer v. Leach, Cal., 27 Pac. Rep. 598. 

99. VENDOR AND VENDEE—Assumption of Incumbran- 
ces.—A grantee of land incumbered by mortgages and a 
judgment, who agrees to assume all incumbrances, can- 
not, after paying the mortgages, have them declared a 
lien in his favor as against the judgment, though that 
was subsequent to the mortgages.—Martin v. C. Ault 
man ¢ Co., Wis.,49 N. W. Rep. 749. 

100. WATER-RIGHTS—Abandonment of Ditch.—Under 2 
Comp. Laws Utah, § 2783, which provides that a neglect 
for seven years to keepin repair any means of diverting 
or conveying water shall be held a forfeiture of the right, 
one claiming an easement in a water-ditch crossing the 
land of another, and failing to make repairs thereon 
for the statutory period, forfeits his right to the ditch.— 
Stalling v. Ferrim, Utah, 27 Pac. Rep. 686. 

i101. WATER-RIGHTS—Prior Appropriation.—In an ac- 
tion to establish aright to all the waters of a certain 
creek it appeared that it was fed by two tributaries, 
which furnished about one-third of the water. Plaintiff's 
grantors had not appropriated all of the water of the 
creek prior to the appropriation by defendant’s grant- 
ors of nearly all the waters of the tributaries, and the 
water appropriated by defendant ran off of his land into 
the creek, so that its fow was not materially lessened 
during part of the irrigation season: Held, that piaintiff 
was entitled only to the amount of water appropriated 
by its grantors, and a judgment for plaintiff, reserving 
undefined rights to defendant in the waters of the tribu- 
taries, was erroneous.— Salina Creek Irrigation Co. Salina 
Stock Co., Utah, 27 Pac. Rep. 548. 

102. WATER-RIGHTS—Puablic Lands. —A rightful occu- 
pant of public land can acquire a water-right which will 
become appurtenant thereto, although the land was 
unsurveyed, and he had no legal title when the right 
was acquired.—Ely v. Ferguson, Cal., 27 Pac. Rep. 587. 

1038. WILLS—Construction.— A will provided that if 
one or more of testator’s six daughters or his son 
should die, “leaving no child or children living at the 
time of such decease, the principal sum of which such 
deceased daughter or son may have had the income for 
life shall be distributed to the surviving daughters and 
son,—that is to say, the income for their several lives, 
and the principal to their children, as above provided :” 
Held, that where testator’s son died, leaving a child, 
and afterwards one of testator’s daughters died without 
issue, theincome of one equal part of the share of 
which the deceased daughter had the income for life 
would be paid to each of the four surviving daughters, 
and the principal of another equal part of such share 
would be paid to the child of testator’s deceased son; 
it being testator’s intention that his estate should be 
equally divided between the different branches of his 
family.— Balch v. Pickering, Mass., 28 N. E. Rep. 293. 

104. WILLS—Executors.—Where a will provides that 
the executors shall hold certain land as trustees for 
testator’s brother for life, and the brother has been in 
possession of the land for several years after testator’s 
death, with the full knowledge of the executors, and 
has paid the taxes thereon, the assent of the executors 
to such bequest will be presumed.—Schley v. Collis, U. 
8. C. C. (Ga.), 47 Fed. Rep. 250. : 

105. WOMEN—Admission to the Bar. — Attorneys at 
law are not civil officers, within Const. Colo. art. 7, § 6, 
providing that “no person except a qualified elector 
shall be elected or appointed to any civil office in the 
State;” and,in the absence of any statutory or con- 
stitutional inhibition, women will be admitted to the 
baron equal terms with them.—/n re Thomas, Colo., 27 
Pac. Rep. 707. 





